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ADMINISTRATIVE PROCEEDINGS Page 
Categories of Administrative Functions 
Although its seems difficult to determine how present day cate- 
gorists of administrative activity would define the administra- 
tive functioning involved in this proceeding, it may be stated 
that if the functioning should be considered rule-making, the 
rule-making should be prospective in effect, or if it is regarded 
as interpretative of the order, the interpretative ruling should 
not be changed retrospectively after it has become “seasoned,” 
or if the functioning should be viewed as “decisional,” the de- 
cision made by an administrative officer within the scope of 


mis authority shod be binding... 5 ee 522 

AMENDMENTS TO ORDER No. 74 

SRN ND re 1125 
Basic FINDINGS oF Fact 

Effect of lack of, in issuance of milk order____..__-_____-________-. 111 
CATEGORIES OF ADMINISTRATIVE FUNCTIONS 

PRU RINE AUT NOPE On SS 522 
CLASSIFICATION OF MILK 

pC INRA IG RON a Se a 1116 

NI RNs ur aa one nea eae 113 
CLASSIFICATION PROVISIONS OF ORDER 

I a i ar res 895 


CONSTITUTIONAL LAW 
Conflict Between Federal and State Power 
Supremacy of Federal Power 

Petitioner-handler’s contention that its handling of milk is 
subject to Pennsylvania state law is without merit since 
petitioner has not shown any conflict between regulation 
by the order and regulation by the state authorities and, 
at any rate, since the regulation by the order is a valid 
exercise of power by the Federal Government, the Federal 
Hower iF PATAMoent 85-3 soon eee eee 639 

Delegation of Legislative Power 
Validity of Health Approval Provisions of Order No. 27 

Petitioner-handler’s contention that the dependence of the 
operation of Qrder No. 27 upon approval of the health au- 
thorities to ship milk to the marketing area constitutes an 
invalid delegation of legislative power to such authority is 
untenable as the health approval is sought by the plant 
operator and is voluntary, and it is the Secretary who pro- 
scribes the conditions and scope of the regulation under 
WN or ie ae be cre ceca ae eg ee eer ee 639 
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CONSTITUTIONAL LAw—Continued Page 
Who May Not Attgck Constitutionality of Order 
Where petitioner is refusing to comply with milk order after it 
had previously to this proceeding conducted itself as subject to 
the order, petitioner’s advertence to “equities” favoring it has 
no foundation in equity, and it is not in a position now to attack 


the validity or constitutionality of the order_-__-------__-----_ 639 
CONSTITUTIONALITY OF ORDER 
Whey Tibh Aba 2 a a eae 642 
DE MINIMIS DocTRINE 
Miteratdte euniimerc@s 6. Soo ee er Se ee 105 
DEDUCTIONS BY HANDLER 
Validity of, fer services: to. producer@......—...- 521 
DELEGATION OF LEGISLATIVE POWER 
Validity of health approval provisions of Order No, 27-------------- 642 
DISCRETION OF SECRETARY 
Adoption of proposal made at promulgation hearing subject to-------- 110 
Prescribing marketing area as within........25.62.2242.-. cence 112 
DISMISSAL 
Denial of relief requested by petitioner from payment of obligations 
under Odeo NO. 27s 26 232 eee een seueeeee 642 


Failure to Appear at Hearing 
Since neither the petitioner nor a representative appeared at the 
hearing, upon recommendation of the presiding officer, the peti- 
tion: ia dianiissed: with: prejudice.....=......2. see 409 
Failure to Make Out Case in Accordance with Rules of Practice 
Where petition complained of audit adjustments made by the 
market administrator for Order No. 42 under the act but failed 
to allege that the petition was filed in good faith and not for 
delay that the petitioner is a handler subject to the order, and 
the petition also failed to set out specifically the alleged il- 
legality about which the complaint is made, the application on 
behalf of the Dairy Branch to dismiss the petition is granted, 
but petitioner may file an amended petition in accordance with 
the rules of practice under: the act... ~~... eee 753 
Motion of, for relief under section 8c (15) (A) of act__-----_-_---_ 287 
Petition for Allowance of Cooperative Payments 
In accordance with the stipulation of August 5, 1947, reciting 
that certain cooperative payments sought by petitioner have 
been allowed, the petitioner’s request for a dismissal of its pe- 


Gtion 16 tries aces cee cae ee eee 752 
Petition for relief ander Order Ne: Gin. onaee eee 414 


Petition to Amend Order No. 66 
Where petitioners filed a petition to amend Order No. 66 regulating 
the handling of oranges grown in the State of California or in 
the State of Arizona, including a request for a stay of operation 
of the order, and the Production and Marketing Administra- 
tion filed an application to dismiss the petition, it is ordered, 
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DisMissaLt—Continued 
Petition to Amend Order No. 66—Continued Page 
upon consent of petitioners, that the petition be dismissed as 
a petition under section 8c (15) (A) of the act and that it 
be sent to the Assistant Administrator as a petition to amend 
PN le bc eS a 651 
Petitions for relief from operation of Order No. 74_-~--- ssc cian 114 
Withdrawal of Petition for Adjustment of Account 
Since petitioner’s letter withdrawing his petition for adjustment 
of his account with the market administrator for Order No. 75, 
states that the adjustment in question has been allowed by the 
market administrator, the petition’s request for withdrawl of 
BU RCIA 498 AOR sae a a i is 751 
DveE Process or LAW 
Proration of commodity on basis of season average parity and prices 


Is RN I 414 
ESTOPPEL 
peuation not involving question of... ee 522 
EVEN-PRODUCTION PLAN 
pumoct of fallure to include in order... - 2-5 110 
EVIDENCE 
Findings of fact showing interrelationship of markets for milk and 
its products in Columbus, Ohio marketing area___._------_---___-__ 104 


Introduction of, by grower of oranges questioning Secretary’s 
authority to approve regulations of alleged price returns to growers 
I RR ar al a ae eo 414 

Justiciable Controversy 

Had the petitioner questioned solely the methods of computing 
parity prices or the failure to compute parity separately for dif- 
ferent varieties of oranges, it is doubtful whether these matters 
would be the subject of judicial inquiry ; however, since the gist 
of the petition questions the Secretary’s statutory authority to 
approve or permit regulations of alleged price returns to growers 
in excess of parity, it is apparent after such decisions as Stark 
v. Wickard, 321 U. S. 288 and Estop v. United States, 327 U. S. 
114, that the courts would recognize a justiciable controversy 
here of which they would take jurisdiction if this proceeding 
were not required to be availed of first; hence respondent’s 
objection to the introduction of any evidence upon this issue 


at the hearing cannot be sustained_______--___--__ peer ineca sao 410 
Promulgation record as, at hearing under section 8c(15) (A) of act-__. 642 


Record substantiating market administrator’s approval of deductions. 519 
FepERAL POWER 
Supremacy of, in conflict between Federal and State Power__--____-_ 642 
FINDINGS OF Fact 
Evidence showing interrelationship of markets for its milk and its 
products in Columbus, Ohio marketing area_____-----_----_---_-2= 105 
Inns NSNIDINN SO UNCR VOOR i a coe a 102 
Intrastate handling of milk having direct relationship to interstate 
NI NS i i ah a eer eta 895 


ROL LI TR 
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Froor PRIces Page 
TS a BS ac nee eee oiemia sane aa ee eee 1125 
FoRMER DECISIONS APPLIED 
Stark v. Wickard, 321 U. S. 288 and Estop v. United States,327U.S.114. 414 
HANDLER 


Right of, to participate in market pool... - 5. 52555. 113 

Validity of deductions by, for services to producers_---_-----------~-- 521 
HEALTH APPROVAL 

Validity of provisions relating to, in Order No. 27------_-_-------~- 642 


“HOMOGENIZED MIXTURE” 
* Definition of Term 
An “homogenized mixture” is a mixture of milk or cream which 
has been run through an homogenizer, and to which has been 
added sugar, or some other form of flavoring, and which is used 
in the. manufacturing of ice cream...» <0 1108 
“INEXTRICABLE INTERMINGLING”’ 
Regulation under act and federal regulation of intrastate commerce 


not: restricted (6 CALCHOTY Of nik soso ein eee 107 
INTERSTATE COMMERCE 

Oe IE CII i a rts ioacncmsaninsaaeaawm wena 105 
Effect of intrastate commerce directly affecting, burdening or 

RN iis aston sta pea each ay asec ada een 642 
Federal regulation of intrastate transactions affecting__._-____.------ 107 
Record showing effect of handling of fluid milk in Columbus, Ohio 

marbeting ares, whet... eee 109 
Regulation of intrastate activities directly burdening, obstructing, 

OR WE oo iiss itl eS aera meee 895 
Regulation under act and federal regulation of intrastate commerce 

not restricted to category of “inextricable intermingling”_._.__.______ 107 


INTRASTATE COMMERCE 
Effect of, directly affecting, burdening, or obstructing interstate 
COIN ice pects esc erste ree 642 
JUSTICIABLE CONTROVERSY 
Standing of grower of oranges to seek court review of Secretary’s 


NE i ee es es aig a ay eee rks ead ee aero 414 

LOCATION DIFFERENTIAL PROVISIONS OF ORDER 

WEES G8 on ee eee 895 
MARGIN oF FLUID RECEIPT PROVISIONS OF ORDER 

WAGES: G8 no on ice ee eee 895 
MARKET ADMINISTRATOR 

Authority of, to approve service deductions_____------------------- 521 

Invalidity of action of, having retroactive effect--_----------------- 522 
MARKET POOL 

Right of handler to participate in----_-_-_---.--------------------— 113 
“MARKETING AREA” 

Pisin tia 60 oo se ee eee eee 112 

Discretion of Secretary to prescribe-_-.---.-.-------------------- 112 
MISCELLANEOUS PROVISIONS OF ORDER 


NNN Ga ia oct ieee epee ene nannies 895 
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Orper No. 27 (New York) Page 
Classification of Milk 
Basis of Plant Movement 
Order plainly provides for classification of milk on the basis 
of plant movement but its use after leaving the second cream 
plant is not available as basis of classification___..._--- 1107 
Denial of Relief from Payment of Obligations under 
Where petitioner, a handler, complained that the handling of its 
milk was not subject to regulation by Order No. 27, as amended, 
regulating the handling of milk in the New York metropolitan 
marketing area, on the ground that its milk did not cross state 
lines and, therefore, it objected to the payment of obligations com- 
puted by the market administrator under the order as due from 
the petitioner for a certain period, it is held that since petitioner 
failed to show that the handling of its milk did not directly affect, 
burden, or obstruct interstate commerce or that the regulation of 
this handling was unnecessary to make effective the handling of 
milk that did move in interstate commerce, whereas respond- 
ent introduced in evidence a considerable part of the promulga- 
tion hearing record evidence in support of the challenged 
provisions of the order, the handling of the petitioner’s milk is 
subject to regulation by the order, and its petition for relief from 
payment of its obligations under the order is dismissed__-_--- 639 
Dismissal 
Petitions for Relief 
Where the issues involved in general alleged “selective classi- 
fication” by some of the handlers, verification and classifica- 
tion by the market administrator, proration of cream over 
all classifications, and the adequacy of the schedules and 
other records kept by handlers, which transactions occurred 
during a period of approximately three years, it is held that, 
although the disposition of the complex problems may not 
be completely symmetrical as to all the milk and cream in- 
volved, the actions of the milk market administrator were 
valid insofar as they were challenged herein, and therefore, 
the relief requested by the petitioners is denied and the peti- 
RRO N Pre SIRO oo oe ee 1107 
Permissive Practices 
Right to Discontinue 
A temporary experimental practice, even if permitted, but not 
provided for in the order, does not vest in handlers a legal 
wiht to sis COMtInGANCe. ge en ee 1107 
Record Substantiating Market Administrator’s Approval of Deductions 
It is concluded that the facts together with the affirmative duty 
upon the market administrator to verify handler’s payments to 
producers as those prescribed by the order show approval by the 
market administrators of the deductions made by the petitioner 
Tid ORION OE ORE ns oa aoe een eemeceane 521 
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Selective Classification 


Requirement to Show Claimed Classification 


Although Order No. 27 did not provide specifically for “selec- 
tive classification”, in the beginning handlers without objec- 
tion reported any utilization of milk at the plant to which 
the milk or cream was shipped without a specific showing 
that their milk was so used as long as the receiving plant 
used milk or cream to the extent shipped by the reporting 
handler, but the order seemed to require such handler to 
show that his milk was used in the claimed classification__ 


Validity of Deductions by Handler for Services to Producers 


Where petitioner, a handler of milk subject to Order No, 27 regu- 


lating the handling of milk in the New York metropolitan milk 
marketing area, complained of the action of the market admin- 
istrator in holding that petitioner had underpaid producers at 
its Cincinnatus, New York, plant during the months April to 
October, inclusive, of each year from September 1, 1938, to and 
including October 31, 1945, because of petitioner’s deduction of 
three cents per hundredweight from the uniform price of milk for 
the “special services” of receiving and cooling milk twice daily 
at that plant; and where the affected producers and the several 
market administrators directly or impliedly agreed to and ap- 
proved such deductions until the protested action of the present 
market administrator which took place on January 31, 1946; 
and where the order provision is reasonably susceptible of the 
construction given to it by the market administrator and by 
the affected parties, it is held, that the relief requested by the 
petitioner should be granted because of the long period of con- 
tinuous and uniform construction or application of the order in 
approving the deductions and because the protested action of 
the market administrator would have an improper retroactive 
effect upon the petitioner. However, the ruling of the market 
administrator on January 31, 1946 is fully effective with respect 
to the invalidity of such deductions for future periods___------ 


ORDER No. 53 (LEMONS) 


Validity of 


Upon consideration of the petitioner’s allegations that obligations 


imposed upon him by Order No. 53, issued under the act, regulat- 
ing the handling of lemons grown in the States of California 
and Arizona, are not in accordance with law, it is concluded that 
the allegations are without merit and, therefore, the relief re- 


Page 


1107 


511 


quested by petitioner is denied and the petition is dismissed__ 991, 994 
Validity of Maintenance of Season Average Parity and Prices 


Where petitioner claimed that the obligations imposed upon him 


by Order No. 53, issued under the act, regulating the handling 
of lemons grown in the States of California and Arizona, are 
not in accordance with law because the Secretary has failed to 
suspend the order since at the time of filing the petition price 





CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECS. 6 A.D. 


VOLUME 6—1947 


OBpER No. 53 (LEMons)—Continued 
Validity of Maintenance of Season Average Parity and Prices—Con. 


and returns to growers were far above parity, it is held that it 
is not compulsory that an order or regulation thereunder be 
suspended because for a particular time during a season parity 
is currently and temporarily achieved regardless of what returns 
to growers and parity prices may be for the season as a whole, 
and since the application to dismiss the petition showed that 
season average prices are less than season average parity, a 
hearing on this only legal issue raised by petitioner would serve 
no useful purpose in the light of the decision in In re W. A. 
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Page ' 0 


Snyder & Sons Company, 6 A. D. 409__---___---_____________ 991, 994 


Orper No. 65 (CINCINNATI, OHIO) 
Insufficiency of Petition for Relief 


Motion to Dismiss 
Although, in passing upon a motion to dismiss a petition for 
relief, the material allegations of the petition are accepted 
as true, a petition which has not been filed in quadruplicate, 
which does not point out specific provisions of the order 
or the applications thereof of which complaint is made ex- 
cept as it might be construed as a complaint against every 
provision of the order, which does not set out a full state- 
ment of the facts upon which the complaint is made, which 
fails to allege any facts indicating that the order or any 
provision or interpretation thereof is not in accordance with 
law with respect to petitioner, which raises only the ques- 
tion as to the propriety of the extent of the marketing area 
and the identity of the persons regulated under the order, 
which does not allege any facts indicating that any hard- 
ship imposed upon the petitioner is not matched by the 
hardships of others subject to the order or that the differ- 
ence in treatment of petitioner and others is hot based upon 
substantial differences between them, and which is not veri- 
fied, does not conform, in form and content, with the appli- 
cable rules governing proceedings under section 8c (15) (A) 
of the act to modify or to be exempted from a market- 
TE OO i i epee ee 


Matters not Justiciable in Proceeding for Relief 


A complaint that petitioner who allegedly markets only 10% of 
his milk in the marketing area and who, being compelled under 
the order to pay the uniform price to all his producers, cannot 
compete with his competitors in the area outside of the market- 
ing area because such competitors, not being regulated under 
the order, can acquire milk at lower cost, presents a question 
that is properly for consideration in a proceeding to promul- 
gate or amend the order but which is not justiciable in a pro- 
ceeding under section 8c (15) (A) of the act__.-___.__--_____ 
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i Season Average Parity and Prices 
k Validity of Maintenance of, Under Section 2 (2) (6) of Act 


Although Section 2 (2) (6) of the act does not authorize any 
action which would maintain prices above parity, the pe- 
titioner’s contention that whenever parity is reached at 
any particular moment during a season, the order or the 
regulations thereunder must be automatically suspended, 
is untenable, since the statutory powers are not exceeded 
nor is the statutory discretion arbitrarily used when the 
administrative pricing measures are considered to be sea- 

4 son average price and season average parity-_____-____-- 410 
Validity of Proration of Commodity on Basis of 

There can be no deprivation of due process of law merely be- 
cause Season average parity and season average prices are 
used administratively in the carrying on of the program of 
handling of oranges grown in the State of California or in 
the State of Arizonia, in absence of statutory violation or 
action in excess of statutory authority_...__._-__.--_-_____ 410 

Validity of 
Upon consideration of the merits of the allegations of the in- 
validity of Order No. 66, issued under the act, regulating the 
handling of oranges grown in the State of California or the 
State of Arizona, the relief requested by. petitioner is denied 
and ite: petition: in: didmiinio sc oe eee Se 409 
Orpver No. 74 (CoLtumMsBus, OHIO) 
Basie Findings of Fact 
Effect of Lack of, in Issuance of Milk Order 
Petitioners’ complaint in their briefs, but not in their peti- 
tions, of the lack of essential findings relative to statutory 
jurisdiction under the Columbus marketing area cannot be 
sustained as the delegated rule making does not require the 
same due process procedure in the way of hearings, basic 
findings, etc., as a strict quasi-judicial proceeding, the act 
does not demand a “full hearing”, and the findings pre- 
scribed by the act have been made__----_--__-__-____-_____ 86 
Classification of Milk 
Other Source Milk 
Petitioners’ complaint that the classification of ‘other source 
milk” is contrary to section 8e (5) of the act in that under 
the allocations prescribed some milk may be classified and 
priced on the basis of a particular classification in which 
that milk may not have been used, is invalid, since the 
courts have held that such a provision is not contrary to 
the act and is a proper exercise of the powers granted by 
GON BO isis sia ecrcicis si oe eainiccen ian aaliia ecmbaasigaaiactat 86 
Denial of relief from operation 06.1. scnn ncciccncsceee nee 
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Orper No. 74 (Cotumsus, OHI0)—Continued Page 
Dismissal 
Petition for Relief 
Since petitioners failed to show that certain amendments to 
the Columbus milk marketing order providing for floor 
prices are invalid, the relief requested by them is denied, 
and their petitions are dismissed__.._.___-__.__--___-____- 1123 
Even-Production Plan 
Effect of Failure to Include in Order 
Petitioners’ contention that since the record shows that the 
handlers and producers were in favor of a seasonal-adjust- 
ment funds plan or an even-production plan whereby 20 
cents per hundredweight was to be withheld from the uni- 
form price for producers milk in April, May, and June, the 
period of flush production and the funds so accumulated but 
returned to producers as a price for milk sold during the 
production months in the fall of the year, the failure to 
adopt such a plan was in violation of the act is refuted on 
the ground that such contention leaves out the discretionary 
authority of the Secretary, for, while it is true that the 
findings of the Secretary as to the effectuation of the policy 
of the act must be based on the evidence introduced at the 
hearing, the Secretary can exercise his discretion in making 
a determination as to whether or not a particular proposal, 
even though supported by evidence, will tend to effectuate 
the declared’ policy of the vactg o2ec35 86 
Findings of Fact 
The evidence referred to in the findings of fact sufficiently contra- 
venes petitioners arguments that the interrelationship of mar- 
kets for milk and its products does not apply to the handling 
regulated by the order, and shows that there is a particularly 
intimate relationship between Columbus fluid prices and prices 
to producers supplying M. & R. Dietetics and Nestle’s_______~_ 85 
Interstate Commerce 
De Minimis Doctrine 
Although only % of 1 percent of milk priced by order moves 
in interstate commerce, de minimis doctrine advanced by 
petitioners does not apply because amounts of milk are 
substantial and because act does not require any minimum 
percentage of handling in interstate commerce for regula- 


Federal Regulation of Intrastate Transactions Affecting Inter- 
state Commerce 

The direct burdening, obstructing, or affecting of interstate 
commerce specified in section 8¢ is not limited to the inter- 

state handling regulated by the same order that regulates 

the intrastate handling because the act intended to confer 

the full scope of the commerce clause of the Constitution 

and such full scope extends to regulation of intrastate 
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age Oxper No. 74 (CorumBus, On10)—Continued Page 


Interstate Commeree—Continued 
Federal Regulation of Intrastate Transactions Affecting Inter- 
state Commerce—Continued 
activities that affect interstate commerce itself as well as 
Federal regulation of interstate commerce and is not re- 
123 stricted to situations of “inextricable intermingling” where 
regulation of intrastate is necessary in order to make 
interstate regulation: effective... «soe 
Record Showing Effect of Handling of Fluid Milk in Columbus, 
Ohio, Upon 
The handling of fluid milk in the Columbus, Ohio marketing 
area directly burdens, obstructs, or affect interstate 
commerce in milk or its products because regulation of the 
handling that is interstate would be ineffective without 
regulation of all the handling and, in addition to the effects 
of the handling upon other regulated markets, the Columbus 
fluid market has industrial and intimate relationships with 
the manufacturing market particularly M. & R. Dietetics 
and Nestle’s, so that any considerable decline in prices or 
shrinkage in consumption on the Columbus fluid market 
would have quick and drastic effects upon the marketing 
of manufacturing milk in the production area and the 
prices to the producers of this milk_—-.......____._..... 
3 Market Pool 

6 Right of Handler to Participate in 
Petitioners’ complaint that the failure of the order to require 
a specified amount of Class I milk for a handler to partici- 
pate in the market pool might enable a processor selling a 
small quantity of fluid milk to draw out of the pool at the 
expense of other handlers enough money to pay the uniform 
price for all his milk, must be dismissed, because there is a 
slim possibility of any such contingency, and, furthermore, 
if necessary, the order could be amended.__--____--_-_--- 


= 


Marketing Area 
Definition of 
On the basis of the evidence adduced in the record the See- 
retary, in the exercise of his discretion, had the authority 
to preserve the marketing area defined in the order___--~ 
Validity of 
Upon consideration of the merits of the allegations of the invalid- 
ity of Order No. 74, regulating the handling of milk in the Co- 
lumbus, Ohio, marketing area, the relief requested by peti- 
tioners is denied and their petitions are dismissed__--_____-_-_ 
Validity of Amendment to 
Where handlers questioned the validity of certain amendments to 
Order No. 74 regulating the handling of milk in the Columbus, 


774014—_48——11 





86 


86 


86 
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Orpver No. 74 (Cotumsus, On10)—Continued 
Validity of Amendment to—Continued 


Ohio, marketing area on the grounds that: (1) floor prices pro- 
vided in the amendments are not authorized by the act 
and constitute guaranteed prices for the months specified and 
these prevent the Secretary from complying with the require- 
ment of the act of changing prices as circumstances warrant; 
and (2) such prices constitute support prices not authorized 
by the act, but are authorized only to valorize milk under the 
Steagall amendment, it is held that: (1) the act authorizes 
either formula pricing or flat minimum prices, and the specifi- 
cation of a flat minimum or floor price in conjunction with a 
formula is permissible to achieve the economic purpose provided 
for in section 8c (18) of the act; (2) the amendments do not 
preclude the Secretary from calling an amendment hearing and 
changing the floor prices or any prices because of circumstances 
unforeseen at the time of the issuance of the amendments in 
question, and (3) the amendments constitute the direct fixing of 
minimum prices to be paid by handlers, one of the primary func- 
tions of all milk orders under the act, and have no relationship 
to the Sieagall amondment.....- 


ORDER No. 75 (CLEVELAND, OHIO) 
Attack Upon Validity of 
Character of Proceeding 


Since these proceedings are to determine whether an order 
or any provision thereof, or any obligation imposed in con- 
nection therewith, “is not in accordance with law” and since 
petitioners’ protests are in connection with an order issued 
after notice, hearing, findings, ete., the scope of these pro- 
ceedings is limited to what the scope would be in a judicial 
review; hence, the presiding officer was correct in limit- 
ing the proceeding to consideration of the promulgation 
TTA alors re eh 


Classification Provisions 
Validity of 


Petitioners’ contention that fluid cream should be classified as 
Class II, their protest that the provision of section 975.5 (b) 
(ii) to the effect that milk moved more than 100 miles from 
a pool plant to a non-pool] plant remains Class I is in viola- 
tion of the use classification provision of the act, and their 
objection to the classification in Class I of bulk fluid milk 
sold to manufacturers of soup, candy, and bakery products 
are untenable as the appropriate method of seeking any 
change in these matters is an amendment hearing____--___-_ 


Dismissal 
Petitions for Relief 


Since petitioners failed to justify any conclusions of illegal- 
ity or invalidity in connection with the findings or provisions 
of the order attached, and the findings and provisions ob- 
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Orver No. 75 (CLEVELAND, OHIO)—Continued Page 
Dismissal—Continued 
Petitions for Relief—Continued 
jected to are supported by the promulgation record, the relief 
requested by the petitions is denied and the petitions are 
CGUINRIO cites as ae os cere aren er eee 885 
Interstate Commerce 
Regulation of Intrastate Activities Directly Affecting 
The petitioners’ invocation of a small amount of interstate 
commerce percentage-wise is of no avail because (1) sub- 
stantial amounts of interstate handling of milk are reg- 
ulated by the order and the intrastate regulation is necessary 
in order to make effective the interstate handling; (2) full 
reach of the commerce clause and the act itself permit the 
regulation solely of intrastate activities where these directly 
burden, obstruct, or affect interstate commerce; (3) it is not 
compulsory that jurisdiction under the act be measured 
solely by the amount of fluid milk completely regulated and 
priced by the order that is purchased by handlers from 
producers located outside the State of Ohio; and (4) it is 
not compulsory that any particular percentage of the han- 
dling regulated by an order be actual interstate handling-__ 885 
Pool Plant Provisions 
Validity of 
Since petitioners do not show that the requirements of the 
pool plant provisions are arbitrary, unreasonable, discrimi- 
natory, unsupported by evidence, or otherwise “not in accord- 
ance with law,” and there was considerable evidence with 
respect to the problem of getting enough milk into Cleveland 
and at the same time safeguarding the interest of the pro- 
ducers, it is determined that the pool plant provisions are 


reasonable and supported by evidence__-_.___-__-__-______ 885 
PaRITY 
Validity of maintenance of season average parity and prices under sec- 
fetes C2) GF Atha ses open pecdceesanusedec oe eee 994 
PERMISSIVE PRACTICES 
RR NGEEN G00 CUO GER oo Sere cece ee 1116 
PETITION FOR RELIEF 
Insufficiency of, under section 8e (15) (A) of act__----___-__--__-_ 287 
Poot PLANT PROVISIONS OF ORDER 
We 6 is is oe erp tio ne nee ee anion 895 


POSTPONEMENT OF EFFECTIVE DATE OF ORDER No. 75 
Denial of Application for 
For reasons given in the decision of October 16, 1946, petitioner’s 
application to postpone the effective date of Order No, 75 is also 


CUUDIIOIE: TURBO iodo iis sais en cdeapepmemano cess a hea nea te 752 
PROMULGATION HEARING 
Discretion of Secretary of Agriculture to adopt proposal made at__-__ 102 


Questions properly for consideration in--_.__._---___--____---_-__--~. 
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PROMULGATION RECORD Page 
Evidence at hearing under section 8e (15) (A) of act_-----------___- 642 
QUESTION OF PoLiIcy 
Inappropriate inquiry into, in proceeding under section 8e (15) (A) 


IERIE Seo 58 a oe ae ee a eee mee amen e aeeGe 895 
RECLASSIFICATION PROVISIONS OF ORDER 
a re he ee te ee ae et ee a er 895 
RECONSIDERATION 


Dismissal of Petition for 
Since there is nothing in the petition for reconsideration which has 
not been considered in the basic decision reached in the order 
of July 16; 1945, the petition is dismissed... ok 1 
RECORDS 
Oral Testimony not Sufficient Substitute for 
Each handler must keep records from which the claimed classifi- 
sation of his milk can be verified and oral testimony either to 
the market administrator or in section 8c (15) (A) hearings 
is not an adequate substitute for such records____--_____-____ 1108 
SEASON AVERAGE PARITY AND PRICES 
Proration of commodity on basis of, not violative of due process clause 


of the fifth amendment of the Federal Constitution_____-_-____--____ 414 
Validity of maintenance of, under section 2 (2) (6) of act____---_---- 414 
Validity of proration of commodity on basis of__.._-__--_----_----_--- 414 

SECRETARY OF AGRICULTURE 
Discretion of, to adopt proposal made at promulgation hearing__--_-- 102 
Discretion of, to prescribe marketing area_.__..._..._.__...._.__..._--- 102 


SECTION 2 (2) or AcT 
Validity of maintenance of season average parity and prices under__ 992, 995 
SECTION 2 (2) (6) oF AcT 


Validity of maintenance of season average parity and prices under_____ 414 
SECTION 8c or Act 
Construction and interpretation of... so ooo eek ek 102 
Secrion 8c (5) or Act 
Coustruction and interoretation of... 2 102 
SECTION 8c (15) (A) or AcT 
Inappropriate inquiry into questions of policy in proceeding under__-_ 895 
Matter of proceeding under, distinguished from proceeding under 
DETR Nala 895 
Matters not justiciable in proceeding for relief under____---_---_--_~_ 287 
Nature of Proceeding Under 
Proceedings under section 8c (15) (A) are essentially in the 
nature of a review of the actions of the market administrator 
and petitioners must show that administrative actions com- 
plained of are not “in accordance with law”_.__._----________ 1108 
SIS AN Ra I et i areas de 642 


SERVICES TO PRODUCERS 
Validity of deductions by handler for 521 
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STATES 
Supremacy of Federal power in conflict between Federal and State 
powers... .... kn a li ek tec ee reer 
STATUTES 
Construction and Interpretation 
Alleviation of philosphie rigidity in interpretation of__--__--~- a 
Power of Selection from Reasonable Alternatives 
Where two or more reasonable alternatives are open for the 
interpretation or application of order provisions within the 
scope of authority conferred by the order upon the market 
administrator in the particular matter, the selection by the 
market administrator will be upheld, and a necessary corol- 
lary of this principal would seem to be that any such selec- 
tion by the market administrator should be the law for the 
time that it is in effect if, as indicated, it is reasonable and, 
at any rate, where there has also been a long period of 
continuous and uniform construction or application of the 
TOG 5 oo si oe oe ee sa 
Section 8c of act eae burdening , obstructing, or affecting inter- 


Sec tion ye (5) of act (milk and its produc ts; terms and conditions 
OE OR TY irae ie ein ea eeieteeremrerane 
Weight given to continuous and uniform construction of order__-- 
VERIFICATION 
Effect of Delay in 
Prompt verification as required by the order is to assure prompt 
payment to producers, and, if handlers under any circumstances 
could be justified in failing to pay order prices because of delay 
in verification, under the facts here the delay was not illegal__ 
WorDs AND PHRASES 
Homogenized Mixture... Sim asc sag cates Sea ae 


COMMODITY EXCHANGE ACT 
CONSTITUTIONAL LAW 
Constitutionality of Act 
Respondents’ attack upon the constitutionality of the act on the 
ground of an improper delegation of legislative power and in 
violation of the due process clause of the Fifth Amednment is 
not well taken, for, even in the absence of power to decide these 
questions, they are well settled by now in favor of the con- 
stitntionalitey. of the 96h. .2.2-. a ee eee ee 
Due Process 
Use of Terms not Defined in Act 
Although the words “manipulation”, ‘manipulate’, and 
“manipulating” are not defined in the act, these terms are 
not so vaguely used as to render the part of the act defining 
a violation in those terms unconstitutional under the Fifth 
Amendment of the Federal constitution--__-___-_____--_---~- 
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EFFECTIVE DATE OF SANCTIONS Page 
Postponement of 
The effective date of sanctions ordered against D. F. R. and D. F. R. 
and Company is postponed until further order in connection with 
the petitions to reconsider the order of April 28, 1947, which order 
shall remain unchanged as to the other respondents____--_-___ 415 
The effective date of sanctions ordered against P. R. O. and L. J. R. 
is postponed until further order in connection with the petitions 
to reconsider the order of April 28, 1947, which order shall remain 
unchanged, excepting the stay order issued by the Circuit Court 
of Appeals for the Seventh Civcnit. 2. on ee 416 
EVIDENCE 


INTERSTATE COMMERCE 
3utter sold on New York Mercantile Exchange for account of con- 


signors located without the state as constituting sales in-------- 905 
Intent of End of Movement of Commodity as Criterion of Character of 
Transactions 


The general rule is that where transportation has acquired an 
interstate character “it continues at least until the load reaches 
the point where the parties originally intended that the move- 
ment should finally end” and the intermingling of such pur- 
chases or sales with intrastate transactions does not interfere 


with the federal power to regulate the entire transactions_-___ 901 
Intermingling of purchases, when not changing character of trans- 
WR i Ue eo en enaamas 905 


Intrastate Methods of Manipulating Prices Not Changing Character 
of Transactions in 

Since under section 6 (b) and 9 of the act and under the com- 

merce clause of the Federal constitution it is not required that 

the methods of manipulating the price of a commodity in 

interstate commerce be themselves interstate, the act has been 

violated by respondents even though the manipulative trans- 

actions might be said to have been physically intrastate and, in 

any event, the New York Mercantile Exchange is a market inter- 

state in character and the purchases made by respondents were 
transactions‘in interstate commerce...._._................... 901 

JURISDICTION OF SECRETARY 

Imposition of Sanctions for Past Attempts to Manipulate or Corner 

Section 6 (b) of the act supported by the incorporation by refer- 

ence of section 9 confers upon the Secretary jurisdiction in this 

proceeding to consider or impose administrative sanctions for 

past attempts to manipulate or to corner, and this is borne out by 

by the legislative history of the section, particularly by the com- 
a i ae 289 

METHOpDs OF MANIPULATING PRICES 

Intrastate aspect of, as not changing character of transaction in inter- 

SO NN i a ir en eg 905 
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MODIFICATION OF PRIOR ORDER Page 
Effective suspension of respondents’ registrations not required____--- 653 
New YorK MERCANTILE EXCHANGE 
TRE as NN i i ic cto a ecsrella ere ee 905 


Similarity With Other Markets 
Market interstate similar in character to markets, such as stock- 


yards regulated under Packers and Stockyards Act, 1921_-____ 905 
NOTICE OF STAY 
Order of 


Notice of stay and suspension of order entered on April 28, 1947, 
is given on behalf of the Secretary of Agriculture and the Judi- 
cial Officer, pursuant to the Direction of the United States Cir- 
cuit Court of Appeals for the Seventh Circuit contained in its 
order of May 8, 1947, in a suit instituted on the petition of Gen- 
OWMAE TE MIAE CTR i ctae eeee 417 
Notice of stay and suspension of order entered on April 28, 1947, 
is given on behalf of the Secretary of Agriculture and the Judi- 
cial Officer, pursuant to the Direction of the United States Cir- 
cuit Court of Appeals for the Seventh Circuit contained in its 
order of May 9, 1947, on petition of C. W. M. ------------_--- 418 
Notice is hereby given that the order of April 28, 1947 entered by 
the Judicial Officer has been stayed and suspended as to Daniel 
F. Rice and Daniel F. Rice & Company, pending the final deter- 
mination of this cause by the Circuit Court of Appeals of the 
MAVONtE. CCW ain icici cteccenencucnkdiean eee 755 
Notice is hereby given that the orders of April 28, 1947 and July 
11, 1947 entered by the Judicial Officer have been stayed and 
suspended as to Philip R. O’Brien, pending the final determina- 
tion of this cause by the Circuit Court of Appeals of the Seventh 
CNG occa soos oe eee 755 
OFFIcIAL Norice 
Advertence to Expertise of Referee or Deciding Officer 
It is not for the referee or judicial oflicer to take official notice 
of matter subject to comprehensive economic study without the 
benefit of explanation by witnesses and without opportunity for 
each party to dispute the influences sought from the data by the 
other party, and advertence to the expertise of the referee or the 
deciding officer is an inadequate substitute in this type of a pro- 
ceeding for evidence introduced in the usual way_------------- 288 
RECONSIDERATION 
Denial of Further Argument on Petition for 
Upon consideration of the respondents’ petitions for reconsidera- 
tion of the order of April 28, 1947, it is concluded that there 
should be no further argument or no change in the findings and 
conclusions of the decision and order of April 28, 1947, with ref- 
erence to respondents’ violation of the act, but, examining again 
the ordered sanctions, it is determined that the effective sus- 
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RECONSIDERATION—Continued 
Denial of Further Argument on Petition for—Continued 
pension of the respondents’ registrations as futures commission 
merchants and as floor broker in addition to suspension of the 
trading privileges of respondents for their own accounts is not 
required and, accordingly, that part of the decision and order of 
April 28, 1947, inconsistent herewith, is modified as ordered 
RN ttn aerials ie eed Berean aes oes 
REGISTRATION 
Effective suspension of, in addition to suspension of trading privileges 
Rit ea ent an Pre BR COt eo ote Ghee aa ee eee ee 
REOPENING PROCEEDING 
Order Granting Motion for 
Motion of complainant to reopen proceeding and to amend order 
of October 16, 1946, granted, and the proceeding is set down for 
the taking of evidence to establish the truth of the allegations 
that respondents are continuing to violate the order of October 
Res eee Berean a ete re ee eee ene 
STATUTES 
Construction and Interpretation 
Transactions Within Orbit of Act 
The principal import of the language of the act and the legis- 
lative history preceding its enactment make it clear that 
both types of transactions—cash and futures—fail within 
Che piirview Ot tie 6053 obo ee ne le 
STAY OF SUSPENSION ORDERS 
Motion for, Granted 
Orders of April 28, 1947, and July 11, 1947, are stayed and sus- 
pended as to respondent Lawrence J. Ryan, subject to condi- 
tions stated in Ryan’s motion quoted herein---___-___-_----_ 
SUSPENSION OF REGISTRATION 
Effective operation of, in addition to suspension of trading privileges 
ROE IG tt) Gs SON oe 5 8 eee 
SUSPENSION OF TRADING PRIVILEGES 
Extension of 
Prior order suspending respondents’ trading privileges for 90 days 
is extended for an additional period of 120 days on the ground 
of respondents’ admitted violations of such prior order during 
haveleetive: peried—...6 =. aa Se Eo ee 
TRADING PRIVILEGES 
Extension of suspension of, for violations of existing order__________ 
Interpretation of Term Used in Prior Orders 
Since the term “trading privileges” generally includes all trading 
privileges on a contract market save those specifically excepted, 
it was not the intent in the orders of April 28, 1947 and July 11, 
1947, to order the refusal of trading privileges with respect to 
cash grain trading and, therefore, the term “trading privileges” 
therein used should be interpreted to apply only with respect 
TANG RE IS) TN i i ne 
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TRADING PRIVILEGES—Continued Page 
Suspension of,,Held in Abeyance 
Where respondents pursuant to agreement with Dairymen’s asso- 
ciation interested in supporting price of butter purchased for 
the association’s account 97 percent of butter on the New York 
Mercantile Exchange at not less than the price fixed by the as- 
sociation, it is held, that respondents manipulated the price of 
a commodity in interstate commerce in violation of the act, and 
order entered suspending their trading privileges for 90 days, 
such suspension to be held in abeyance for two years conditioned 
B53 upon observance of the act by respondents__-_-----------_---_- 900 
VIOLATION OF AcT 
Attack Upon Validity of Complaint as to Matter of Form 
Respondents’ contention that complaint is invalid on the ground 
that it reads “There is reason to believe” instead of “I have rea- 


Page 


652 


son to believe” and because the complaint reads “In re Gen- 
eral Foods” instead of “Secretary of Agricuiture v. General 
Foods . . .” has no merit in substance and relates to mere 


289 


matters of form_.____-__- pile tial eee cbt aero eae 
Attempt to Manipulate and Manipulation of Price of Rye Futures and 
Actual Rye 
In this disciplinary proceeding under the Commodity Exchange 
Act (7. U.S. C. Chapter 1), involving charges by the Government 
that respondents had individually and collectively manipulated 
05 and cornered and attempted to manipulate and corner rye 
futures and actual rye in Chicago, and that one of the respond- 
ents exceeded the trading limits in rye futures in violation of 
the provisions of the Act, it is determined (1) that respondents 
D. F. R., D. F. R. and Company, P. R. O. and L. J. R. collectively 
6B and individually attempted to manipulate the price of rye fu- 
tures and actual rye; (2) that respondents G. F. Corporation, 
C. W. M., D. F. R., D. F. C. and Company, P. R. O., and L. J. R. 
collectively and individually attempted to and did manipulate 
the price of rye futures and actual rye by virtue of the 2,000,000 
bushel transaction in May 1944; and (38) that respondent G. F. 
Corporation also exceeded the trading limits in one instance, 
and, therefore, it is concluded that the trading privileges of 
D. F. R. and D. F. R. and Company and the registration of 
4 D. F. R. and Company be suspended for 6 months, that the trad- 
ing privileges of G. F. Corporation and C. W. M. should be sus- 
D pended for 30 days, that the trading privileges and the regis- 
tration of L. J. R. should be suspended for 10 days___---------- 288 
Attempts to Manipulate or Attempts to Corner 

Although manipulative practices such as cornering efforts that 

fail to enhance the price or cause price fluctation may be classi- 
fied as “manipulation,” it seems that such cornering efforts 
covered by the act as attempts to manipulate or attempts to 
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VIOLATION oF ActT—Continued Page 
Essentiality of Proving Commission of Act or Specific Intent Equiva- 
lent to Mens Rea 
Since the holding of a large supply of rye by one of the respond- 
ents or its failure to liquidate its stock or part of it was not in 
itself prohibited, and since no other link with remaining respond- 
ents is established, this respondent cannot be found to have 
collectively violated the act because even in an administrative 
proceeding such as this, some intent must be shown either by 
mere doing of a prohibited act or by the more exacting standard 
of a specific intent equivalent to the mens rea of criminal law_._ 288 
Establishment of Concerted Action in Absence of Express Agreement 
The absence of a spécific pleading of agreement among alleged 
collective violators is not fatal to a complaint--__._-____-__-__- 289 
Evidence 
Failure to Prove Manipulation of Prices 
In the absence of evidence that rye futures prices on the Chi- 
cago Board of Trade were artificially enhanced by manipu- 
lative means, the charges by the Government that respond- 
ents artificially enhanced prices of rye and rye futures can- 
OE Rh SU an ies ees 288 


PACKERS AND STOCKYARDS ACT, 1921 
(Administrative Procedure Act) 


ADMINISTRATIVE PROCEDURE ACT 
Application of section 4 (c) of, relating to publication or service and 
MUS AINE AE Oe 177, 180, 183, 525 
Continuation of existing rates involving section 4 of____-_---_____-_-__ 184 
Effective Date of Order 
Since an order prescribing rates and charges constitutes a “rule” 
by definition in the Administrative Procedure Act, and it does 
not appear that good cause exists for making the increases in 
respondent’s rates and charges effective immediately, the order 
herein shall become effective thirty days after its service on 
the parties as provided in section 4 (c) of the Administrative 
ICN i 177 
Effective date of order increasing rates and charges in accordance 
Ramee CN EO) Es cn mes 424, 759 
Order made effective less than 30 days after service, for good cause, 
in accordance with requirement of section 4 (c) of_---_--_-____ 426, 998 
“Rule” Under 
Section 4 (c) of, modifies section 313 (7 U. S. C., § 214) of Packers 
and Stockyards Act, relating to effective date of order which 
Caen GIS” “NEGF 2 re 178, 180, 188 
BULLS 
Fen NIT ANNI 183 
EFFEOTIVE DATE OF ORDER 
Application of section 4 (c) of Administrative Procedure Act relating 
to publication or service and effective date of order____ 178, 180, 183, 525 
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>, 
- EFFECTIVE DATE oF OrpER—Continued Page 
Application of section 4 (c) of Administrative Procedure Act relating 
to publication or service and provision for______--_---_-------~__ 525 
Deferment of, under section 4 (c) of Administrative Procedure Act not 
WONG ns i ei ee eee 1138 
Order made effective in less than 30 days in accordance with section 4 
(c) of Administrative Procedure Act_-.--__------~---- 424, 426, 1129, 1132 
Section 4 (c) of Administrative Procedure Act 
Where it appears that the facts justify, the order may become ef- 
188 fective in less than the usual 30 day period provided by section 
4 (c) of the Administrative Procedure Act__--_---_---------- 418 
PACKERS AND STOCKYARDS ACT 
89 Section 313 (7 U. S. C., § 214) of, modified by section 4 (c) of the 


Administrative Procedure Act, relating to effective date of order 
which constitutes a “rule” under Administrative Procedure 
I acc snc acc ese go Sa ces a a pal le ae acc 178, 180, 183 
PUBLICATION OR SERVICE 
Section 4 (c) of Administrative Procedure Act relating to_._-. 178, 180, 183 
RATES AND CHARGES 
88 Continuation of Existing Rates Involving Section 4 of the Adminis- 
trative Procedure Act 
After finding that notice and public rule making procedure pre- 
ceding the issuance of the order was impracticable and contrary 
to the public interest, the temporary rates of the respondent 
which expire on April 5, 1946, were continued temporarily pend- 
ing a decision on the merits of the respondent’s petition, filed 
March 25, 1947, and until further order herein.__-__-__----_-- 183 
The provisions of the order of August 1, 1946, are continued in 
effect from October 2, 1947 to November 1, 1947, and, for good 
cause found to exist, this order is to become effective less than 
30 days after service, in accordance with requirement of section 
4 (c) of the Administrative Procedure Act, insofar as it con- 
tinued: existing: rates: tm elect... ... ss ee 997 
Extension of 
Respondent’s request for an extension of its present rates and 
charges for a period of one year, granted, subject to conditions 
stated herein and, on the basis of the facts in this proceeding, 
the order made effective in less than 30 days, in accordance with 
section 4 (c) of the Administrative Procedure Act-_____------ 425 
Respondent’s request for an extension of its present rates and 
charges for a period of one year, granted, subject to conditions 
stated in previous order, and on the basis of the facts in this 
proceeding, the order made effective in less than 30 days, in 
accordance with section 4 (c) of the Administrative Procedure 
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Increase in 
Increases in its rates and charges, requested by respondent, 
are ordered effective two days after order and subject to condi- 
tions of previous order, in view of fact that increases sought by 





ie 





1264 CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECS. 6 A. D. 


VOLUME 6—1947 


PACKERS AND STOCKYARDS ACT, 1921—Continued 
(Administrative Procedure Act) 


RATES AND CHARGES—Continued Page 
Increase in—Continued 
respondent were uncontested, that respondent had made a wage 
agreement with labor union providing for retroactive wage 
increases and had promptly filed petition for increases on March 
13, 1947, after wage negotiations were concluded on February 8, 
1947. However, general policy will be to comply fully with the 
provisions of Section 4 of Administrative Procedure Act in 
z connection with issuance and effective date of rate orders, 
except in extremely urgent situations.....____.____._.__-_______ 319 
Increases in its rates and charges, requested by respondent, are 
ordered effective 4 days after order and subject to conditions 
of previous order, in view of fact that increases sought by 
respondent were uncontested, that respondent had made a wage 
agreement with labor union providing for retroactive wage 
increases and had promptly filed its petition for increases on 
March 25, 1947, after its wage negotiations were concluded on 
March 7, 1947. However, the general policy will be to comply 
fully with provisions of Section 4 of Administrative Procedure 
Act in connection with isuance and effective date of rate orders, 
except in extremely urgent situations...._-...--.=--..--.-. 321 
Respondent’s request for an increase in certain of its rates and 
charges because of increased expenses of operation of its 
eran nr fai oe ole 
Respondents’ request for an increase in certain of its rates and 
charges, granted, subject to conditions stated herein, this order 
to become effective thirty days after service hereof on the 
parties, and shall continue for a period of one year thereafter 
NSDERCUNS SVICIEINOED POR ON oa 181 
Respondents’ request for an increase in certain of its rates and 
charges, granted, subject to conditions stated herein, this order 
to become effective thirty days after service hereof on the 
parties, and shall continue for a period of one year thereafter 
unless modified or extended_--___--__--_-- poe ot poe Spee ee oa 181 
Modification of 
Rendition of the new service set out-herein by respondents is au- 
thorized, and the rates set out herein, therefore, become effec- 
tive for a period of one year from the effective date of this order, 
and since good cause exists, in conformity with section 4 (c) 
of the Adininistrative Procedure Act, this order shall become 
effective 5 days, and not to be deferred for 30 days, after service 
RUPE RI a ae 1128 
Respondents’ petition, filed November 13, 1947, for modification 
of certain of its rates and charges as set out herein granted, and 


177 


the separate category and rates for immediate slaughter sheep 
and cattle be put into effect on a temporary basis for a period 
of one year, subject to the conditions recited in the order of 
September 17, 1946, with reference to the filing of reports and 
reduction in rates, and in the absence of facts warranting a 
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RATES AND CHARGES—Continued Page 
Modification of*—Continued 
departure from the 30 day period of deferred effectiveness gen- 
erally required by section 4 of the Administrative Procedure 
Act, the rates prescribed shall become effective 30 days after 
service upon respondents__-___~_ pi ies ecgicen ag apk aeons aden eam 1133 
Respondents’ petition for modification of present rates and charges 
granted, and since good cause exists, in conformity with see- 
tion 4 (ec) of the Administrative Procedure Act, this order shall 
become effective on January 1, 1948, and not to be deferred for 
30 days, after service thereof upon respondents___.__-_--._-__--_ 1130 
Since the increases sought by respondent are uncontested and it 
appears that good cause exists for making this order effective 
in less than 30 days as provided in section 4 (¢) of the Admin- 
istrative Procedure Act, accordingly, the temporary rates and 
charges now in effect are modified so as to permit the respond- 
ent to publish and file an amendment to their tariff making the 
prescribed rates and charges effective as of July 1, 1947__-_--__ 523 
Order prescribing, as constituting “rule” by definition in Administra- 
tive Procedure. Act_............ Ske shin sep sas coe ee ae 178, 180, 183 
Publication and Filing of Supplement to Existing Tariff 
On the basis of the evidence received at the oral hearing in this 
proceeding and the arguments presented in connection herewith, 
respondent is directed to publish and file a supplement to its exist- 
ing tariff containing the schedule of dealer charges prescribed in 
the order, to become effective on May 19, 1947____-__-__-______-__ 418 
Voluntary Reduction in 
Respondent’s request for an authorization to reduce the price of 
hay and alfalfa delivered in ton lots or more, granted, and since 
good cause is found for making the rule effective less than 30 
days after the publication thereof, the respondent is authorized 
to file and put into effect Supplement No. 8 to Schedule No. 11__ 911 
| “RULE” 
Order prescribing rates and charges constituting, by definition in Ad- 
| ministrative Procedure: Aces ann nai i eee 178, 180, 183 
SECTION 4 (C) OF ADMINISTRATIVE PROCEDURE ACT 
CGS CRE 0 Cai esp es cern el eon 1129, 1132, 1138 
Effective date of order increasing rates and charges in accordance 
WU an on oo ee ee aie sie ee 759 
Order made effective less than 30 days after service, for good cause, in 
necordance with requirement Of. is is cceneoeniwe eee 998 
STATUTES 
Construction and Interpretation 
Application of section 4 (c) of Administrative Procedure Act with 
reference to publication or service of any substantive rule and 
NGG CURE Ci Nae ee a ce 178, 180, 183 
Section 4 (c) of Administrartive Procedure Act modifies section 
313 (7 U. S. C., § 214) of Packers and Stockyards Act, relating 
to effective date of order which constitutes a “rule” under Admin- 
ietrative ProceGure Att <a cnncceecncnmectinncabens 178 128 128 
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AcCoRD AND SATISFACTION 
PASO OL ROOT sIO UCR IIE oii ois oo i ns oom asniarciencomnmsaee 
Failure to Establish, for Lack of Consideration 
Where a claim or demand is liquidated and not in dispute and is 
due, the offer and acceptance of a lesser sum does not effect an 
accord and satisfaction even though given and accepted in full 
settlement, in the absence of a contrary statutory provision or 
an express repudiation by judicial decision, because of a want 
of consideration, and payment by the debtor of an amount less 
than the amount due operates only as a discharge of the amount 
paid; leaving the balance still die... 
Failure to Establish Intent for 
Since the burden of proof as to the existence of an accord and 
satisfaction is upon the party relying thereon, evidence tend- 
ing to prove or disprove it is admissible, and, therefore, com- 
plainant was entitled to show that the words “Settlement for 
B. J. Shemwell acct. in full,” the respondent in this action, 
endorsed by a third patty on check payable to complainant, were 
not intended as a settlement in full by the complainant and 
respondent but merely to identify the account settlement be- 
tween the third party and complainant_____-_____-__________- 
Waiinre to PrOVC MettTIOMONE 10 TO nn in nn ene 
Liquidated and Undisputed Claims 
A liquidated and undisputed claims is one that can be definitely as- 
certained from the agreement of the parties or by an arithmetical 
process or by application of law, where there is no bona fide 
dispute as to the proper demand or liability_________-_---______ 
Unliquidated and Disputed Claims 
When a claim is unliquidated, or if liquidated, when there is a 
bona fide dispute as to the sum actually due, or a bona fide con- 
troversy exists as to whether anything is due, then payment and 
acceptance of a lesser sum than claimed, in satisfaction of the 
debt, operates as an accord and satisfaction____.____________-___ 
ADMISSIONS OF LIABILITY 
Offer of compromise settlement not admissible in evidence as_________ 
ATTORNEY’S FEES 
Item of Damage as, not Recoverable 
As a general rule, in the absence of specific statutory authority, 
attorney’s fees are not recoverable in an administrative pro- 
Melding 66-0n Ibi) Gl GRMA G0 aa cohesion 
BILLs AND NOTES 
Endorsement on check “Settlement for B. J. Shemwell acct. in full,” 
not necessarily evidence of intention to settle in full___-__.__._.._____ 
Bona FIpE DISPUTE 
Effect of Use of Word “Cattle” in Place of Words “Cattle and Calves” 
The use of word “cattle” in place of words “cattle and calves” in 
connection with purchase and sale of cattle involved here did 
not in fact provide the basis of a bona fide dispute between the 
TOR i oo trea ween eee ae ee eee 
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Bona Five Dispute—Continued 
Failure to Proye Alleged Representation as to Time of Shipment of 
Cattle : 

Since testimony introduced at the hearing by respondent with 
respect to complainant’s alleged representation as to time the 
cattle would be shipped was unconvincing, the conclusion is 
reached that there was never any bona fide dispute between the 
parties based upon such claimed representation by complain- 


CATTLE 
Bip ReriNi anh OF WR i ec cicass Siero ecm cnc casein 
CEASE AND DESIST 
Unfair Practice 
Consent order issued against respondent, a market agency, to cease 
and desist from engaging in unfair, unjustly discriminatory, and 
deceptive practices and devices by refusing to pay the full 
amount of a draft for cattle consigned to it, by such use of funds 
in its possession as impaired the payment and prompt account- 
ing for sums due consignors of livestock, and by use of funds in 
respondent’s agency account for respondent’s own purposes, by 
issuing accounts of sale of cattle for the account of one person 
when in fact the sale was for the account of another person____ 
Where respondent, a packer, admitted material allegations of 
complaint alleging respondent had engaged in and used unfair, 
unjustly, discriminatory, and deceptive practices and devices, 
and consented to the issuance of a cease and desist order, an 
order requiring the respondent to cease and desist, which is 
the only administrative sanction which may be invoked under 
Title II of the Packers and Stockyards Act, is entered__-________ 
COMPLAINT FOR REPARATION 
OUR Oi ei es Samed esr oar 
DAMAGES 
Propriety of Allowing of 
Propriety of allowing expenses of two trips to certain city need 
not be considered where damages were not proved_____---____ 
DISMISSAL 
Consent of Parties 
Upon receipt of information from complainant that it was not his 
intention to prosecute his claim further, the complaint for 
PenaEa tion: 15 GiGeNeG Sos oo ott aeons 
Upon receipt of information from complainant’s attorney that 
complainant would not appear at oral hearing and upon his re- 
quest that the proceeding be dismissed without prejudice, the 


complaint for reparation is dismissed___..__.__..___._-__.-_-_.-. 


Decease of Respondent 
It having been ascertained that the respondent was deceased, the 
disciplinary complaint issued against him is dismissed__------ 
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Dismissatr—Continued Page 
Failure to Establish Claim for Reparation 
Complainant’s complaint for reparation against respondent dis- 
missed on the ground that he failed to establish that the cattle 
consigned by him to respondent for sale on a commission basis 
weighed more and should have sold for a larger amount per 
pound as complainant’s opinion cannot prevail over the evidence 
of the actual weights and prices per pound received for the live- 
stock, and there is no proof of a mix-up of complainant’s live- 
stock although it was commingled... 25 1142 
Failure to Establish Lack of Reasonable Stockyard Services 
Complainant's complaint for reparation dismissed on the ground 
that he failed to establish that the weight of the hogs consigned 
by him to respondent for sale on a commission basiS was other 
and different from the weight accounted for or that the price 
should have been higher, and there was no substantial evidence 
to show that respondent failed to render reasonable steckyard 
services: .-.-2=.-... eirastbentead os a at i ae eh aa rr ST re 1147 
Since complainant’s claim for reparation predicated upon an al- 
leged violation of a duty owed to him by respondent company 
as a market agency was unsupported by evidence of respondent’s 
failure to render reasonable stockyard services, the complaint 


ia .eeemanen 62223 tases ie aps Cara area eee ee 324 
Petition for modification of rates and charges__----_____________-__ 117 
Petition for reconsideration_ sorta a acaba eater areca es AS ee 
Petition for reconsideration and reopening - of proceeding ___ pikesceestecsataicocs- ae 


Proceeding in application for license dismissed because of special facts 
and circumstances___-_~- ge BRS a ATE Rie a a 7 
Request for Modific ation of Period of Suspension of Registration 
Since the period of suspension of respondents’ registration ex- 
pired some months ago, respondents’ request for modification of 
the period of suspension is unnecessary, and their request is 
ACER ea un abe ee pe aa rn Baca 765 
Settlement Between Parties 
On the basis of the settlement between the parties and complain- 
ant’s request for dismissal of his complaint with prejudice, re- 
spondent consenting to such dismissal, the complaint is dis- 
aRaree ian enn he es ee oe bie kes 2 
Since notice was received from complainant sietinn that the claim 
existing between the parties had been amicably settled and 
requesting that the complaint be dismissed, the proceeding is, 
RIED SONI si ence ih cy ree co tameticetian 115 
Voluntary Cancellation of Registration 
Disciplinary proceeding instituted against respondent for failure 
to render reasonable selling services and for unfair, unjustly 
discriminatory, and deceptive practices and devices, dismissed, 
without prejudice, after respondent’s registration had been can- 
GOCNOG: BE TG POON 5 iin eee 660 
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ge DisMIssaLt—Continued 
Voluntary Caneellation of Registration—Continued 
Disciplinary proceeding instituted against respondent for having 
engaged in unfair, unjustly discriminatory, and deceptive prac- 
tices and devices and for having unlawfully divided commissions 
received on consignments of livestock handled by respondent for 
another market agency, dismissed, without prejudice, after 
latter’s registration had been cancelled at its request.____ atinctaaieh 
Withdrawal of Complaint 
Where complainant requested that his claim for reparation be with- 
drawn, the proceeding is herewith dismissed____--__-----_---__ 
DISMISSAL OF COMPLAINT FOR REPARATION 
Failure to Sustain Burden of Proof 
Where complainant purchased from respondent a number of steers 
and one of them was injured while at respondent's stockyard, 
it is held, that since complainant failed to sustain his burden of 
proof to establish that respondent’s negligence was the proxi- 
mate cause of his damage he is not entitled to an award of 
reparation, and the complaint should be dismissed___-___-__--__ 
DISTRIBUTION OF IMPOUNDED FUNDS 
Bretoseions, Oh tie Ti a ee ee ea eee 
EVIDENCE 
Burden of Proof of Plea of Accord and Satisfaction 
A plea of accord and satisfaction is in the nature of an affirmative 
defense and the burden rests upon the party pleading it to 
establish thie: sass soe ee cee eneeewens ae eis 
Failure to establish intent of accord and satisfaction________ ee 
Failure to establish lack of reasonable stockyard services____________ 
Failure to Prove Damages 
Propriety of allowing expenses of two trips to certain city made by 
complainant need not be considered since damages were not 
proved. at ROAQviNG....... «25. poe 
Failure to prove lack of reasonable stockyard services___-______---___ 
Pailure te prove ecttioment in Till ncn sh ee nee 
Failure to sustain burden of proof as to proximate cause of damage 
0: GRE ote catenins ede ea eee -_ 
Otfer of compromise settlement not admissible as admissions of lia- 
PE Sree Sik ca ec a ats ra pc i a a cee a ered 
FAILURE TO RENDER REASONABLE STOCKYARD SERVICES 
Amend ef Depmtaiew Tha ee re Shei eee 
WiQKRGII C8 RAG. oo See eaten See eee 
IMPOUNDED FUNDS 
Extension of Time for Distribution of 
Upon the informal recommendation of the Production and Mar- 
keting Administration the time for distribution by the respond- 
ent of the impounded funds is hereby extended six months from 
COMURIS SE SUG ces eect eee eee 
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IMPOUNDED Funps—Continued 
(xtension of Time for Distribution of—Continued 
Upon the recommendation of Production and Marketing Admin- 
istration, the time for distribution by respondent of impounded 
funds is extended 6 months from July 24, 1947, and closing of the 
special bank account containing the impounded funds is post- 
poned: wnt Marten 30) 2068 eit eee 
JURISDICTION OF SECRETARY 
Unjust Practice 
Respondent’s conduct, in agreeing to accept and pay a draft drawn 
upon it, then, after the cattle represented by such draft had been 
shipped, refusing to honor the draft, constituting an unjust prac- 
tice within the purview of section 307 of the act, gives the Secre- 
tary jurisdiction of the complainant’s claim, even though an 
action may also properly have been brought by complainant 
SECO UO CONE Gece oe eee eae 
LICENSES 
Application for, Granted 
In a proceeding instituted for the purpose of determining whether 
applicant’s application for a license should be denied on the 
ground that applicant has engaged in business without a license 
and had violated a former order of the Secretary, the proceeding 
is dismissed in view of the special facts and circumstances which 
gave rise to the application for a license and the recommendation 
of the Production and Marketing Administration that a license 
should be granted and the proceeding dismissed__._-___---__--- 
LIQUIDATED AND UNDISPUTED CLAIMS 
SN Nae on nauk oo eandawecoame 
OFFER OF COMPROMISE SETTLEMENT 
Inadmissibility of, as evidence of admissions of liability--____.__.____- 
ORDER REOPENING PROCEEDING 
meneenent 6 foment for, erated... 
PRACTICE AND PLEADING 
Plea of accord and satisfaction constituting an affirmative defense__ 
RATES AND CHARGES 
Continuation of 
The rates and charges prescribed by the order of August 20, 1946, 
are continued in effect to and including June 30, 1948, unless 
nmmgend Weber Chet GAb6 oo ee ee 
The rates and charges prescribed by the order of December 26, 
1944, as modified by the order of January 24, 1947, are hereby 
continued in effect to and including June 30, 1948______________ 
The temporary rates and charges prescribed by the order of Janu- 
ary 27, 1947, are hereby continued in effect to and including 
December 31, 1947, unless modified or otherwise changed before 
RNs Scns nen cine ete ee bo uieea Cole ace ae: 
Upon request of respondents and recommendation of the Live- 
stock Branch, Production and Marketing Administration, the 
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age RATES AND CHARGES—Continued 
Continuation of—-Continued 
provisions of the order of August 21, 1946, are continued in 


effect to and including August 21, 1948, the present order to take 

effect on August Di. 1000... awe nt a eee 
Continuation of Temporary Rates and Charges 

Respondents’ request for an extension of its present temporary 

rates and charges for a period of six months, granted, with the 

the requirement that respondents shall continue to file semi- 


OD 


RANG) PONOR Bea ila re ieee eee 
Dismissal of Petition for Modification of 
Since petition for modification fails to show anything unreasonable 
about the charges protested, petition for modification is dis- 
Tal an erties ae et ene ee ee ee 
10 Extension of 
Respondent’s request for an extension of its present temporary 
rates and charges for a period of one year, granted, subject 
to the conditions recited in the previous order with reference 
to the filing of reports and the reduction of rates upon the basis 


Respondent’s temporary rates are extended until April 5, 1948, 
since respondent’s monthly reports show that such an exten- 
sion is warranted, but respondent is ordered to continue filing 
monthly reports, modified, however, to show number of each 
type of coop rented and the amount of deposit involved____-- 

Upon request of respondent and recommendation of the Livestock 


wy 


Branch, Production and Marketing Administration, the pro- 
visions of the order of August 7, 1946, is continued in effect to 
and including August 12, 1948, the present order to take effect 
) on Augunt 12; 1907. 2.333 oh ca ibe iarah ae aaa 
Upon request of respondents and recommendation of the Live- 

stock Branch, Production and Marketing Administration, the 

provisions of the order of August 1, 1946, as modified by the 

order of October 11, 1946 are continued in effect to and including 

October 2, 1947, the present order to take effect on September 

DT a iin seis awn see en eee ee ace 

Upon request of respondents and recommendation of the Live- 

stock Branch, Production and Marketing Administration, the 

provisions of the order of August 1, 1946, as modified by the 

order of October 11, 1946, are continued in effect to and including 

September 2, 1947, the present order to take effect on August 


Increase in 
Increases in rates and charges of respondent as recommended by 
Production and Marketing Administration ordered in lieu of 
greater increases requested by respondent__-___----__-------_~ 
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Rates anp CHAarces—Continued 
Increase in—Continued 

Respondent’s request for an increase in certain yardage charges 
and for the imposition of a new charge with reference to driving 
livestock to railroad chutes, authorized___--_--__-_-_____----_ 
Respondents’ request for an increase in the rate per coop, granted, 
and the order of December 20, 1946, as modified, under which 
respondents are now operating, continued in effect to and in- 
ending Peeaner Sl, Ais = ds eee a echee cee 

° Respondent’s request for increased rates and charges granted, 
subject to the conditions mentioned herein, and respondent or- 
dered to forthwith publish and file a tariff amendment setting 
forth the prescribed rates which shall become effective only upon 
ihe: connitionsa provided herein... os = 
The rates and charges prescribed by order of June 28, 1946 are 
modified as requested, except as to request by respondents for a 
10 cent charge for each weight draft, which is denied__----__- 

Modification of 

Order of December 27, 1946, modified so as to authorize the filing of 
proposed tariff set forth in petition filed November 16, 1946, 
and published in Federal Register January 7, 1947, and continued 
RN Gh RR Oa oes apc emmnicine wee a aneiommion 
Respondents’ petition requesting that the rates and charges pre- 
scribed by the order of April 8, 1937, be modified, in order to 
meet the increased cost of operation, so as to provide for the 
rates and charges herein set forth, granted, this order to become 
effective 30 days after its service on the parties________----__ 
Respondent’s petition to modify its existing tariff granted under 
which charges are prescribed for dealer livestock transactions 
STORE Ot Ce IGT ERE nn oo ese 
Respondent’s request for an extension of its present temporary 
rates and charges for a period of one year granted.__________ 
Since the parties are agreed, the respondents are authorized to file 
a Tariff No. 11 as stipulated in this order, and except as modi- 
fied herein, the provisions of the order of August 20, 1946, shall 
remain in effect to and including July 30, 1948______________ 
Upon agreement of the parties respondents are authorized to file 
a schedule of rates and charges as set out in the notice of modi- 
fication herein referred to except that the selling charges shall 
be as per schedule contained herein, and the authorization to 
become effective on January 1, 1948, until further notice, subject 
to respondents’ continuing to file quarterly reports as required 
by previous orders in the proceeding__--______-____________- 
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age RaTES AND CHARGES—Continued Page 
Increase in—Continued 
Upon recommendation of the Livestock Branch, the respondent’s 
motion that it be allowed to continue to collect the charges set 
76 i forth in its Tariff No. 15, in lieu of the schedule of charges pre- 
i scribed in the order of April 21, 1947, granted, and to the extent 
of the difference of the two schedules, the order of April 21, 1947, 
is hereby superseded as of the date of its issuance_________--- 534 
1 REASONABLE STOCKYARD SERVICES 
" Wathire to: Breve Wael 06. ee ee eee 326 
RECONSIDERATION 
Denial of Petition for 
Since respondent filed the petition for reconsideration 21 days 
after service of the final order, and under the rules of practice 
U it should have been filed within 15 days after the date of serv- 
ice, the petition is denied for failure to file within the time 
provided by the rules of practice under the act_-__-_-_-_-------- 913 
} RECONSDERATION AND REOPENING OF PROCEEDING 


Dismissal of Petition for 
Upon examination of the entire record in this proceeding the re- 
spondent’s petition for reconsideration and reopening is dis- 
missed, except that the period of suspension of respondent’s 
registration provided for in the order of December 20, 1946, is 
reduced from 15 to 10 days; otherwise, no change should be 
made in the decision and order of December 20, 1946__________ 662 
Request for Order, Granted 
Since it appears from the record that the respondent did not re- 
ceive actual notice of the date of the hearing, held on February 
19, 1947, the respondent’s request for an order reopening the 
proceeding is granted for the limited purpose of affording him 
an opportunity to present evidence on his own behalf and to 


exercise his right to cross-examine complainant’s witnesses__-. 658 
REGISTRATION 

Dismissal of disciplinary proceeding after voluntary cancellation of__ 660, 661 

Period of suspension of, redweed. =. 2.2. ee 


Suspension of 
For failing to pay for livestock purchased by respondent, a regis- 
tered dealer at a posted stockyard, while being insolvent, re- 
spondent is ordered to cease and desist from such unfair, un- 
justly discriminatory and deceptive practice in violation of the 
act, and his registration is suspendend for six months and until 
he proves his ability to meet his financial obligations__________ 9 
REPARATON 
Failure to Pay Balance of Purchase Price 
Where complainant, a registered dealer, under the act, bought, on 
two occasions, on order for respondent, a certain number of 
head of cattle and respondent issued his personal checks in pay- 
ment thereof, which checks were dishonored, but a payment was 
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REPARATION—Continued Page 
Failure to Pay Balance of Purchase Price—Continued 

subsequently made, leaving a balance due complainant, and the 
said cattle were offered at public auction at the yards of a com- 
mission company a portion of which cattle was sold and the bal- 
ance was bid in by the commission company and it was agreed 
between a third party, part owner of the commission company, 
and complainant that the third party should retain the cattle 
and pay complainant a certain sum and the third party drew a 
check for said sum upon which there was endorsed the lan- 
guage: “Settlement for B. J. Shemwell acct. in full,’ respondent 
in this suit, it is held that the parties did not intend the check 
so delivered to be in payment of any indebtedness due from 
respondent to compainant, except the indebtedness of the third 
party and his commission company to complainant, and, there- 
fore, complainant is entitled to an award of reparation in the 
amount of the balance of the purchase price due complainant 
from respondent on account of the purchase of the cattle___-__ 527 

Where respondent sold complainant a number of cattle for a 
stated price and the respondent refused to pay the draft drawn 
upon it, but later complainant accepted in full settlement re- 
spondent’s check in a lesser amount, which check was paid, in 
an action by complainant to recover from respondent the bal- 
ance of the purchase price, it is held that since complainant’s 
claim was liquidated and not in dispute its acceptance in full 
settlement of the lesser sum does not constitute an accord and 
satisfaction for want of consideration, and complainant is 
entitled to an award of reparation in the amount of the balance 


Failure to Render Reasonable Stockyard Services 

Where complainant consigned seven steers to respondent A, a 
registered market agency, for sale on a commission basis and 
the steers were delivered to respondent B, but the latter failed 
to render reasonable stockyard services, in violation of the act, 
because it failed to deliver complainant’s animals to A, it is held, 
that damages should be awarded complainant to be paid by B 
in the amount of the loss sustained by complainant, but not 
including an attorney’s fees, and the complaint as to A should 
Re nN NN a a elt ere rae ee ee te aes 760 

Where respondent failed to render reasonable stockyard services 
by failing to deliver truck consignment slips to the consignee 
firm so that the delivery of the livestock in question would be 
effected to the consignee, the complainant is entitled to an award 
of reparation in the amount of damages sustained by complain- 


I a alae ale tas Sa aie cba dataset aaa 766 
SUPPLEMENTAL ORDER 
MoGification of rates and charges........_................... 526, 527, 534 


SUSPENSION OF REGISTRATION 
I a te ee 663 
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age SUPPLEMENTAL CONSENT ORDER Page 
Filing of proposed tarift authorined......... 2. cccbo eee 6 
SUPPLEMENTAL ORDER : 
SORTORSE Dh SESE ARE CATION i ee ee 9 
Permission to file supplement to existing tariff____._.__._____.____.---_- 3 
SUSPENSION OF REGISTRATION 
Effective Date of, Postponed 
Effective date of suspension of respondent’s registration as a 
market agency prescribed in prior order is postponed pending 
action on petition for reconsideration_____--__.._____--__--__ 5 
UNFAIR PRACTICE 
Cem rigs RE ON ini tec ee 539 
Failing to pay for livestock purchased as constituting unfair, unjustly 
discriminatory and deceptive practice... 6a. inne 11 
UNJUST PRACTICE 
upiaiiction: OF BOeNClaO Re 6 no is ee eee ema 545 
UNLIQUIDATED AND DISPUTED CLAIMS 
7 ERGs a a a eS ee 545 
VIOLATION oF ACT 
Engaging in unfair, unjustly discriminatory and deceptive practices 
OE CORO asso seticcsnen nnn eee ee 1146 
Failure to pay balance of purchase price--__-_-_------_--_______--- 531 
Failure to render reasonable stockyard services__._.__-___._______ 763, 769 
Refusing to pay full amount of draft for cattle consigned to respond- 
OO Staite eects a i ath al aera ace cre tie ee 1146 
Using accounts of sale of cattle for account of one party in place of 
CNGU RT BARE in ors ricci crag enticing rae 1146 
Using funds in respondent’s possession so as to impair payment and 
prompt accounting for sums to consignors of livestock__.__.________ 1146 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
(Administrative Procedure Act) 
ADMINISTRATIVE PROCEDURE. ACT 
Aplications: OF tactiont: Die a asic cisse cients itmenninniee hee anaes 555 
Wilful violations of Perishable Agricultural Commodities Act, 1930, 
as falling within meaning of section 9 of--_---_-----------_---_- 555 
INSOLVENCY 
Inability to pay for commodity involved in interstate transactions 
RO Wali VIG so a he Se canes 555 
LICENSES 
Revocation of 
False statement in respondent’s application for a license that a 
| party was a director of respondent corporation and owned 20 
| percent of its stock authorizes revocation of the license under 
section 8 (c) of the Perishable Agricultural Commodities Act_. 555 


Where the allegations of the complaint and the findings of fact 
are such as to show, within the meaning of section 9 of the 
Administrative Procedure Act, that respondent wilfully violated 
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LIceENsEsS—Continued Page 


Revocation of—Continued 
the act and repeatedly failed to pay in connection with interstate 
transactions in peaches and grapes, and respondent admitted 
the material facts alleged in the complaint, but attempted to 
justify its failure to pay because of financial inability to do so, 
it is held that respondent’s plea of inability to meet its financial 
obligations is of no avail here, and since the record warrants 
revocation in the publie interest the respondent’s license is re- 
voked and the facts should be published--__---_-____----__-_- 553 


PRACTICE AND PLEADING 
Inability to pay for commodity involved in interstate transactions 


RO A NURIA Oe re ee ee 555 
REVOCATION oF LICENSE 
False statement in application for, that a party was a director of re- 
spondent corporation and owned 20 percent of its stock authorizes 
revocation of the license under section 8 (c) of the Perishable Agri- 
ene OTHIN GEOR PANE oe 555 
SEcTION 8,(c) OF PERISHABLE AGRICULTURAL COMMODITIES ACT 
False statement in respondent’s application for a license that a party 
was a director of respondent corporation and owned 20 percent of its 
stock authorizes revocation of the license under__----_-____---__- 555 
VIOLATION OF ACT 
Repeated failures to pay in connection with interstate transactions___ 555 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
ACCEPTANCE 
Action for breach of warranty not precluded by__------------__--_--. 917 
Effect of Lack of Proof of Terms of Contract 
Where complainant contended but failed to allege in his formal 
complaint that the sale of two carloads of grapes to respondent 
were on the basis of “f. 0. b. acceptance final,” and the formal 
complaint alleged that the sale was “f. o. b. Lodi, California,” 
and at another point that it was on a “California acceptance” 
basis, respondent having admitted an f. o. b. purchase but de- 
nied an “acceptance final” purchase of the grapes, it is con- 
cluded that, since it is neither formally alleged nor proved that 
the contract contained the term “f, 0. b. acceptance final” or any 
term of equivalent meaning, the only question is whether the sale 
was on an f. o. b. or an f. 0. b. acceptance basis, and it is further 
held that since both cars of grapes were accepted by respondent, 
it makes no difference in the rights of the parties as to which 
of these terms was included in the contract_______-_-_____._-__ 802 
Exercise of dominion over shipment as constituting__--______ x itandteas a 69 
Statute of frauds satisfied by, of part of commodity___-_-_--_--_-_-___- 819 


ACCEPTANCE AND RECEIPT 
Statute of frauds satisfied by, of part of commodity____- is ikea esas Sees 819 
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ACCOMMODATION PARTY 
Liability of, to holder of its check for value—- Sicha ais csctor ane aeeeee 
ACCORD AND SATISFACTION 
Failure to Establish 
Where a shipment of tomatoes did not meet contract requirements 
at shipping point, but neither party was aware of that fact when 
the seller made an allowance to the buyer after the buyer com- 
plained that the shipment arrived in poor condition and would 
have to be sold at a loss, and it did not appear that the allow- 
ance was made in full settlement of all claims arising out of the 
transaction, held, payment of the allowance did not amount to 
an accord and satisfaction and the buyer was not precluded from 
claiming further damages és ais as ahaa ace 


ACTION 
heikes: Cmte Gl et roe Ae a 
ADMISSIONS 


Effect of admission of allegations of complaint--__- ee cs 
AFFIRMATIVE DEFENSE 
MIRGGD OF DEOOL OF. 226 Soo ence oes sits Soothers 
AFFIRMATIVE RELIEF 
Effect of failure to file counterclaim in time as basis for_____-------~~ 
ANSWER 
Effect of failure to answer complaint____--_--_--_--_.---__-_ es 
Effect of failure to file, to disciplinary complaint---___--__-__--_____-__ 
Effect of respondent’s failure to answer complaint for reparation_ 
ASSIGNMENT FOR BENEFIT OF CREDITORS 
Complainant in reparation case not bound by, which he refused to join_ 
ASSIGNMENT OF REPARATION CLAIMS 
Assignability of Choses in Action 
Claims for reparation under the act are choses in action and are 
assignable___----~-~- cach Re aie eg cas naar ee 
ASSUMPTION oF RISKS 
Buyer held assumes risks of damage in transit not occasioned by ship- 
per in sale on f. 0. b. basis__---- eee aoe 
Buyer of peaches on f. 0. b. basis assumes risks of injury i it : malig 
oecur during scaciinnaehdiin ses sci ec el aaa emia tapi el inion 
BItr oF LADING 
Pin OL DAVMCNE. hist sauce eae eee ole oneg 
3ILLS AND NOTES 
Continued liability of drawer of check Se ee ee eee oe 
Definition of the word “check”_~-~~ ay a siacind cates 
Effect of stopping payment by drawer of check_--__-_-------_---~~- 
Liability of Accommodation Party to Holder of its Check for Value 
Where complainant sold a carload of peaches to A who diverted 
them to L and L accepted and sold the peaches but stopped pay- 
ment on its cheek delivered to complainant claiming it was is- 
sued as an accommodation to A and that there was no considera- 
tion for the check, it is held: (1) complainant’s surrender of its 
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BILxLs AND Notes—Continued Page 
Liability of Accommodation Party to Holder of its Check for Value— 
Continued 


property on acceptance of L’s check constituted consideration 
for the issuance thereof, and (2) complainant became a holder 
for value and in accordance with Section 29 of the Uniform 
Negotiable Instruments Act, L’s liability thereon continued even 
though complainant knew at the time it accepted the check that 


i WARS an accommodation party —. =<... oo er ce 455 
Promissory note constituting evidence of indebtedness and not pay- 
Oe a te aun ae ne enema 1066 
BREACH OF CONTRACT 
fpeenmnl fo neerat delivery... 2. 5k a eee ack ae 197 
BREACH OF WARRANTY 
Action for, not precluded by acceptance of commodity___-----_--__-__ 917 
Sale on basis of “Buffalo Acceptance Final” as constituting waiver of 
I I ag a Raa 152 
BROKERAGE CONTRACT 
me tS RONBOW 5 eo a ee cceet eee ee 158 


BROKERAGE FEE 

Inapplicability of custom and usage to contractual obligation to pay_ 563, 572 
BroKer’s MEMORANDUM OF SALE 

Considered correct statement of contract of purchase and sale unless 


RUNPUUER ONES TID ORCS LCNTR ANN cach ans Sis bac eed mice en 594 
Effect of concluisve presumption recital in-__--______-_--_--__-__--_- 1153 

Broker’s STANDARD MEMORANDUM 
SO a a ccna retin neta eee 49 


“BUFFALO ACCEPTANCE FINAL” 
Sale on basis of, constitutes waiver of right to claim breach of 


IRR hs Na re a 152 
Sale on basis of, not warranting rejection__-___-_..--_-______.._--.. 152 
CANADIAN INSPECTION CERTIFICATE 
Aieniambility.of cariined Cony of... 3 383 
CavEAT EMPTOR 
Application of doctrine of, to contract of purchase and sale___-_--__-- 580 
Doctrine of, accepted in State of Missouri..............___~.............—— 580 
CERTIFICATE OF WEIGHT 
Insufficient proof of actual weight of shipment__-__-__----__-------- 709 
CHECK 
INNS TN tes cst ences are ekonipain aris ene end 458 
“CHICAGO ACCEPTANCE FINAL” BASIS 
Purchase of tomatoes on, as not permitting rejection---_.__--___-__- 69 
Purchase of tomatoes on, excludes defense of lack of suitable shipping 
COMITTIIOD miseries rom a Eh alr ‘ 69 
CHOSEs IN ACTION 
Retenment Of Claims Tor TEGATAUION «5... cn ecscnnmaanccncensecncm 956 
COMPLAINT FOR DISCIPLINARY ACTION 
7) OT. MC OTORN COD... on cinaw mia namcnmnmnnmipemnais 340 


CONDEMNATION AND DUMPING OF LOAD 
Shrinkage loss complete as to part of load condemned and dumped_-- 53 








age 


9 
~ 


‘tw 





6 A. D. CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECS. 1279 


VOLUME 6—1947 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


CONSIDERATION Page 
Bona fide dispute sufficient consideration for new promise__-------- 1176 
CONTINGENCY CLAUSE 
Failure to deliver exeused on basis: 00 =.= oon str ee 696 
CONTRACT OF PURCHASE AND SALE 
Acceptance of commodity by action and conduct__----_------------ 19 
Agreed price reduction as creating new contract__----------_------- 671 


Application of Doctrine of Caveat Emptor 

Where respondent purchased from complainant a ecarload of Mexi- 
can tomatoes, after a track inspection thereof, and thereafter 
placed the tomatoes in its ripening room where they deteriorated 
abnormally due to a field disease so as to become worthless, it 
is held, in an action by the complainant to recover the purchase 
price, that since the principle of caveat emptor is an accepted 
doctrine in the State of Missouri where the contract was made, 
and the complainant was not the grower in this case and had no 
knowledge of the latent defect, and neither he nor his agent made 
any representations to respondent concerning the tomatoes and 
were not informed that the tomatoes were for any particular 
purpose, it must be concluded there was no implied warranty on 
the part of complainant that the tomatoes would ripen properly__ 577 

Where the buyer of a carload of green tomatoes, which became 
worthless due to a field disease after delivery of the shipment, 
contends there was a total failure of consideration for the con- 
tract of purchase and sale, thereby relieving the buyer of obli- 
gation to pay for the tomatoes, it is held that to sustain the 
contention of lack of consideration would nullify the doctrine 
of caveat emptor and would in effect make the seller liable be- 


cause of the latent defect for breach of an implied warranty-- 577 
Bona fide dispute suflicient consideration for new promise__.------ 1176 
sreach of, as to variety not shown sa si sisi steaateceatail 267 


Broker’s Memorandum of Sale Considered Correct Statement of 

Where buyer claimed that broker’s memorandum of sale did not 
correctly state agreement, but admitted receipt of memorandum 
and failure to object thereto for at least five days, it is held that 
in the absence of immediate objection being made, the broker’s 
memorandum of sale must be considered as correctly setting 
ont the contract.............<... ais abcbacpasnoieeeoadeci rect cite anc 

Burden of establishing oral modification of agreement _-...-..---.. 188 
Burden of Proof as to Conformity of Bulk with Sample 

While the mere exhibition of a sample by the seller and its ex- 
amination by the buyer does not amount to a sale by sample, 
the exhibition of a sample may amount to a sale by sample if, 
from all the facts and circumstances of the sale, it can be pre- 
sumed that an understanding existed between the parties that 
the bulk was to correspond with the sample. 

Where the buyer of goods sold by sample refuses to accept them 
because they do not conform to the sample, the burden is on the 
seller, in an action to recover the purchase price, to prove con- 
formity of the. goods to the sample... ..n<ccnccecsecicncnanne 444 
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CONTRACT OF PURCHASE AND SALE—Continued Page 
Confirmation of sale by telegram as mere evidence of, and parol evi- 

dence admissible to supply missing terms__________-___-______-_- 798 

Creation of new contract by agreed price reduction_____--___________ 45 

Dismissal of complaint for failure to meet contract requirements___._ 798 
Effect of admission of contract upon attempt to show other terms and 

conditions at variance with terms of__--__--_ I peas ee Se 825 

Effect of failure to establish new agreement between parties_____-___ 338 


Effect of Failure to Make Prompt Objection to Terms of 
Where complainant’s agent confirmed the sale of a carload of 
celery to respondent by an invoice bearing the words “rolling 
acceptance final,” and the evidence shows that such invoice was 
received by respondent, who made no objection to the terms of 
sale noted thereon until after the arrival of the produce, it is 
held that respondent’s failure to object upon receipt of the in- 
voice indicates that the invoice correctly stated the terms of 


PMNS Son Fee ed ee a | ee 
Effect of failure to make prompt objection to ter rms of aes on rolling 
errr RENN ER NF 206 


Effect of Failure to Object to Seller’s Wired Confirmation 

Where complainant confirmed a sale by telegram to respondent 
who made no reply until shipment arrived and then made no 
objection to terms of sale stated in confirming telegram, it is 
held, that respondent’s conduct indicates complainant’s telegram 
correctly stated terms of the agreement______________________ 839 

Where respondent’s received complainant’s wire confirming the 
sale to respondent and no objection was made to the terms set 
forth therein until the shipment arrived five days later, respond- 


ent’s conduct indicates that the terms were correctly stated____ 148 
muect. of purchase atter tngpection.-.. 2 = 1022 
Nvidence showing existence of, not brokerage contract______~ eee 158 
Exchange of telegrams as satisfying statute of frauds_________------ 145 
Failure to deliver in accordance with contract as constituting breach 
Oe So . ce sraesaseias 61 
Failure to establish modific: ition of, wa agreement tand se elf- serving 
I aac ee mc ee aa 956 


Failure to produce Federal certificate of inspection at angine point 
as constituting breach of_ ee : BA = roan 37 

Failure to recondition and sell at point agreed upon as constituting 
RANI aa nie ee ee cis eee a ek eee es 61 

F. O. B. Shipping Point Acceptance Fin: ai 

Where respondent corporation contended that the contract with 

_ ‘t to the purchase and sale of tomatoes was on the basis 

“f. o. b. Shipping point,” instead of “f. 0. b. shipping point, ac- 

ceptance final at Nogales, Mexico,” as contended by complain- 

ant, and the evidence supported complainant’s contention in this 

regard, it is concluded that the position of respondent corpora- 

tion would not be improved if its version of the contract were 

adopted, since respondent corporation actually received and 
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CONTRACT OF PURCHASE AND SALE—Continued Page 


F. O. B. Shipping Point Acceptance Final—Continued 
unloaded the shipment so that no question as to the right of re- 
jection was involved, and the respondent corporation’s agent 
personally inspected the tomatoes at Nogales, Mexico, and on 
the basis of his inspection purchased them for respondent 
OORDORSUOD son State nae a aa a aa 23 
Inadmissibility of Parol or Extrinsic Evidence to Vary Written 
Terms of 
Where the parties entered into written contracts, after negotia- 
‘ tions, and respondent offered evidence to show that the contracts 
did not express the agreement reached in the negotiations, it is 
held that parol or extrinsic evidence is not admissible to vary 
or contradict the terms of the written agreements, and that the 
negotiations of the parties are presumed to have been merged 
in: the: written: inetrusieiite:....s25 oss oo ct cece 560 
Interpretation of 
Where the contract was for the sale of a carload of watermelons 
then on track at destination, the sale being at a price per hun- 
dredweight, and the broker’s memorandum of sale listed the 
railroad scaleweight but the buyer claimed that payment was 
to be made on the basis of actual weight, it is held that the 
parties were buying and selling the watermelons contained in 
the car at the time of sale, actual weight to control but the buyer 
being on notice that payment would be required on the basis of 
railroad scaleweight in the absence of proof that such weight 


was incorrect___._____- pia RG et a ee 706 
Modification of, by oral agreement carefully construed__---------- 956 
Patol evidence wile relating té:.......6-24ecdon en cue aoeaeeeeeuee 798 
Refusal to accept delivery as constituting breach of contract--___--_- 197 
Removal of OPA ceilings as not abrogating contract and not excusing 

SeRNARO 10 DOUG 5.0 nisin sinner ctotnsennenampeiamcnan nn 


Requirements in F. O. B. Sale 
Contract specification f. 0. b. Canada No. 1, 14% to 2% inches, met 
by delivery of potatoes grading Canada No. 1 Small__---------- 379 
Sale on price arrival basis... 62 ee a eee 346 
Statement Constituting Opinion, not Warranty 
While respondent maintains that complainant warranted a ship- 
ment of celery to be from the Chula Vista District of California 
and of “Extra Faney U. 8. No. 1” quality, and the record shows 
that this contention cannot be reconciled with other known facets 
relating to the transaction, it is held that in view of all the evi- 
dence and circumstances, no such representations were made by 
complainant or its agent and that a statement by complainant 
that the celery arriving from Cutler, California, was superior to 
that from Salinas, California, was a statement of opinion only 
and not a warranty under section 12 of the Pennsylvania Sales 
Act sees ae oe ‘ ee ae 


Substantial compliance with, as not justifying rejection of shipment-. 189 
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CONTRACTS OF PURCHASE AND SALE—Continued Page 
Time of Shipment 

Contracts providing for shipment as soon as possible interpreted by 
reference to regulations to mean that shipment may be made 
within 12 days from date of agreement. 

Under contract to ship “this week,” produce must be sbipped within 
the week or buyer may refuse to accept delivery without incur- 
ring liability. 

“FO. B. Montreal government shipping point inspection final” used 
in a contract providing for a delivered sale, is not equivalent to 
F. O. B. shipping point acceptance final” and where shipment is 
not made within the specified time, purchaser may refuse to 


MN a i a 471 
COUNTERCLAIM 
Breach of warranty sustained in pert._...... 2c. 2 scene 798 
I ee cceaeieaaeea see 371, 679, 696, 716 
Watlure to establish proof of damages in... 2c ee 467 
Loss from sale for complainant’s account recoverable in-___-____--_____ 61 


When Considered Recoupment or Set-Off 
Although a counterclaim filed by a respondent in a proceeding 
under the Act must be an existing cause of action and it may be 
barred as a basis for affirmative relief by lapse of time, the 
counterclaim can be considered as recoupment or set-off against 
the claim of the complainant in reduction of reparations other- 
wise due complainant, if the counterclaim arose in connection 
with the same transaction ; recoupment being a right to reduce 
complainant’s claim, such right exists as long as the complain- 
ODt 8 Meus OF Octin GROG... a oe oe ences 231 
CUSTOM AND USAGE 
Inapplicability of, to contractual obligation to pay brokerage fee__ 563, 572 
ees in: trade ad to meaning of terms... 1. .-...--2562--ccw. 467 
DAMAGE IN TRANSIT 
Assumption of, by Buyer in F. O. B. Sale 
In an f. 0. b. sale, the buyer assumes all transit risk of damage 


mot oecamoned Uy the Mlpner oo eee 248 

DAMAGES 
INO ES 0) OO a 1182 
Denial of expense of telephone calls and telegrams as__----_--------~ 257 


Effect of Failure to Establish Loss 
Where the buyer, respondent corporation, claimed as a set-off the 
loss allegedly sustained on the sale of tomatoes purchased from 
complainant and accepted by respondent corporation which 
failed to pay the balance of the purchase price thereof, it is 
held that respondent corporation’s unsupported statements 
concerning the amount received for the tomatoes did not con- 
stitute adequate proof that a loss was sustained, and that after 
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Effect of Failure to Establish Loss—Continued 
an unexplained delay of two weeks or more in unloading and 
disposing of the tomatoes after arrival and inspection by the 
buyer, the amount realized from the sale of the tomatoes cannot 
be considered a proper basis for establishing damages___---~~_ 23 
Effect of unreasonable delay in making claim of___-_--___---------_- 1016 
Expense of Telephone Calls and Telegrams 
Claim for reimbursement of expense of telephone calls and tele- 
grams in connection with shipment rejected without reasonable 
cause, denied, for lack of proof that the expenses were incurred, 
or that they were in connection with the resale--_--_-_-----~_ Do 
Failure to establish proof of, in counterclaim---_--------_--------- 467 
Failure to File Claim for Damages Against Carrier 
In an action by complainant for damages resulting from the rejec- 
tion of produce purchased, respondent cannot charge complainant 
with the failure to file claims with the carrier where both parties 


had an equal opportunity to file them_-____-----____-_-____-_ 718 
Failure to prove absence of labels resulted in----_---__--_-__------- 267 
Loss sustained by resale of commodity___...._._..__-_-.-_--_---___--- 594 
Measure of, based on— 

amount agreed upon in settlement without interest-_.__.___.-_-- 671 
Sinount: of PONG aso oe eee 692 
breach of contract where no actual damage is proved__-______--_~ 213 
difference between contract price and amount received on resale__ 696 
difference between contract price and cost of replacement promptly 

mnde not at Iteher priest nee 1095 

difference between contract price and net proceeds from resale... 1091 
difference between contract price of commodity not delivered and 

Coat: of reniseewnene:- oo a5 nets eeeens 1031 

difference in value at nearby origin market--_-_--__________-___ 31 
failure: to: Geliver COMMING anni ee 819 


loss of profits under joint account agreement and unused part of 
amount deposited to apply to contract price of grapes as shipped 966 


DEFAULT 


loss sustained on resale of shipment__-__----__----__-__-__-__ 121, 126 
TORIC OF COMIIARIIEE onside enna 152, 197, 724, 791 
GOATS OL ‘SURIING 8 3a ere 145 
unlawful rejection: of commodity... see 22 
Mlosatere:. a0: Stk: nO ei es a ct eects ees sean cage 917 
Nominal damages only allowed where shipper failed to show any 
damage resulted from commission merchant’s negligence____--__-- 8 
PrO@O G0 10Misoiese occas eee eee 473 
Speculative profits not proper measure of__----------.--_---__--__ 798 
Unlawful rejection precludes claim of buyer for_______---------_-__-- 594 
Where amount of damage not shown nominal damages will be awarded_ 37, 61 
Admission of facts alleged in complaint by__-__--_------------~-- 128, 247, 354 


356, 444, 451, 453, 462, 585, 590, 665, 667, 675, 682, 684, 687, 702, 828, 
830, 854, 856, 858, 925, 928, 940, 942, 945, 966, 1009, 1012, 1031, 1066, 
1070, 1165. 
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DeFavuLt—Continued Page 
Nk CRN a ee 354, 
444, 462, 585, 665, 667, 675, 682, 684, 687, 702, 828, 830, 854, 856, 
858, 925, 928, 940, 942, 945, 1009, 1012, 1031, 1066, 1070, 1165. 
DELAY IN UNLOADING oF COMMODITY 


ENE: 5 UBUD TRCLS SOONG i ei oi renee ee 27 
DELIVERED SALE 

Failure to prove existence of warranties in__----___-_-___---________ 600 

Insufficiency of evidence to prove implied warranty in--_---__-__--_- 600 


DISCIPLINARY COMPLAINT 
Effect of Failure to File Answer 
Failure of respondent to file an answer to complaint charging re- 
peated and flagrant violations of the act is deemed an admission 
of the material facts of the complaint and a waiver of right to 
AR a a a gee os 429 
DISMISSAL 
Complaint for Disciplinary Action 
Where complainant charged respondent with acts that were in vio- 
lation of section 2 of the act but thereafter filed a motion to 
dismiss the complaint because complainant believed, after fur- 
ther investigation, that there was insufficient evidence to support 
the charges made, the complaint is dismissed___--___-__-_____~ 339 
Consent of Parties 
In view of the plaintiff's motion stating that it appears that there 
may be some question as to whether complainant’s complaint was 
filed in compliance with the law and regulations and his request 
for a dismissal, the complainant’s motion to dismiss without 
OT OG AR URI isc a a eeu 676 
Counterclaim Dismissed for Failure to Deliver Commodity 
Where the contract for the purchase by respondent of carloads of 
lettuce contained a clause excusing shipment by complainant 
subject to conditions beyond its control, and respondent coun- 
terclaimed for profits lost because no shipments were made, held, 
that the evidence indicated that shipments were excused by the 
contingency clause and the counterclaim should be dismissed__ 694 
Effect of Failure to File Counterclaim in Time 
Where complainant was indebted to respondents for their share of 
the profits under a limited joint venture between the parties, and 
respondents failed to file complaints against complainant with- 
in the time allowed by the PACA for filing of reparation com- 
plaints, but filed a counterclaim when complainant instituted 
proceedings under the act with a view to collecting from each 
of the respondents one-third of the loss sustained by complain- 
ant in connection with the deal, it is held that the laches of 
respondents in failing to file their claims with the Department 
within the required nine months’ statutory period required a dis- 
missal of the counterclaim as a basis for affirmative relief as to 
both respondents, and the counterclaim is, therefore, dismissed. 231 
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Failure to Comply with Statute of Frauds 


Where complainant orally contracted to sell to respondent a truck- 


load of tomatoes and respondent rejected them upon arrival at 
destination, it is held that since respondent pleaded the stat- 
ute of frauds and there was no memorandum in writing, pay- 
ment or acceptance and receipt, the complaint for reparation 
for alleged rejection of the commodity should be dismissed__-_-_ 


Failure to Establish Alleged Grade of Commodity 


Where a broker claimed an oral sale of a rolling carload of grade 


U. S. No. 1 peaches was made to respondent and was followed 
by mailing a broker’s standard memorandum to respondent, 
receipt of which respondent did not deny but claimed it neither 
purchased nor rejected the shipment, held: (1) a sale as de- 
scribed in the broker’s memorandum of sale was made; (2) the 
broker had authority to issue such memorandum for the pur- 
pose of making the sale enforceable; and (3) since complainant 
failed to establish that the peaches graded U. S. No. 1, the 
complaint ‘ia Gieniiseet: ....202 5 eed ese acne ce nnmnaeue 


Failure to Establish Burden of Proof 


Where complainant alleged that he sold peaches to respondent 


who denied the purchase, it is held: (1) complainant assumed 
the burden of proof and the conflicting evidence did not estab- 
lish an agreement by respondent’s agent to buy; (2) the peaches 
were accepted by respondent for transportation to an inter- 
state market for sale for complainant’s account which was 
done; and (3) the complaint should be dismissed__._._._______- 


Failure to Establish Joint Venture Agreement 


Where complainant and respondents entered into an oral agree- 


ment to purchase in a joint venture all of the spinach cut by a 
certain grower over a stated period of time, at a total cost of 
$1.10 per bushel, and complainant was to buy all of the spinach 
covered by the joint venture at the prevailing market price of 
$1.40 per bushel, with the parties to share equally the profits 
represented by the difference between the purchase price of 
$1.10 and the $1.40 price paid by complainant, and no discussion 
was had regarding the liability of the parties in the event losses 
were sustained in the subsequent disposal of the spinach by com- 
plainant, it is held in this proceeding by complainant, seeking 
an award of reparation from respondents for their alleged one- 
third share of losses sustained upon resale of the spinach, that 
a preponderance of the evidence sustains respondents’ conten- 
tion that the agreement contemplated a limited joint venture 
only, rather than a joint venture within the ordinary meaning 
of the term implying a sharing of losses as well as profits_.__.___ 


Failure to Establish Negligence of Commission Merchant 


Where the shipper claimed that the commission merchant was 


negligent in not disposing of potatoes promptly and at higher 


774014—48——13 
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prices, but the commission merchant offered evidence to show 
that the market was overstocked with good potatoes, that the 
potatoes consigned were in poor condition and labor was not 
available for reconditioning, and that the shipment was han- 
dled to the best advantage possible under the circumstances, it 
is held, that the shipper’s claim of negligence is not established 
end-reparation, show be denied}. 20050 eee cee 831 
Failure to Establish Oral Sale 
Where complainant relied on an oral sale of blueberries to respond- 
ent to recover damages for respondent’s rejection thereof, and 
respondent denied the purchase, and claimed that ‘the alleged 
purchase contract if established, would not be enforceable, it is 
held: (1) complainant has failed to establish the oral contract 
alleged in the complaint; (2) the claimed oral contract, if estab- 
lished, would not be enforceable because there is no note or 
memorandum thereof sufficient to meet the requirements of the 
Statute of Frauds of the State where delivery was to be 
made; and (3) the complaint should be dismissed________-----_ 348 
Failure to File Complaint Within Limitation Period 
Where the contract involving the purchase and sale of a carload 
of strawberries contained a provision that the purchaser was to 
air-mail its check for the purchase price to the seller upon receipt 
of the car number in which the berries were shipped, and the 
record shows that the purchaser failed to remit upon receipt of 
the car number, it is held that the cause of action accrued on the 
date the purchaser was advised as to the number of the car in 
which shipment was made and failed to pay the purchase price at 
that time, and that, since the informal complaint was not filed 
within nine months from the date on which payment should have 
been made (the date the cause of action arose), the complaint 
must be dismissed for lack of jurisdiction--_._.___._____________ 601 
Failure to Meet Contract Requirements 
- Where complainant contracted to sell respondent a carload of good 
onions f. o. b. “rolling acceptance final,” in an action by com- 
plainant for the purchase price, held, that the term “good” is 
indefinite but requires the produce to be at least merchantable 
and, since the onions were worthless and condemned at destina- 
tion, the complaint should be dismissed_______________-______ 794 
Failure to Meet Requirements of Statute of Frauds 
Where complainant alleged a sale to respondent of sweetpotatoes 
and respondent denied the purchase and in a motion to dismiss 
pleaded the statute of frauds, held, that since the contract was 
oral, it was within the statute and the complaint should be dis- 
MVIESRU AS: 40 DMI TORDON GCI oa se 1066 
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Failure to Prosecute Claim 


In a reparation proceeding to be conducted by depositions under 


the shortened procedure by agreement of the parties, com- 
plainant failed to prosecute its claim and the complaint is there- 
GO RN i sisted ae acc calc leaps arene 


Failure to Prove Breach of Contract 


Where complainant alleged that respondent shipped a carload of 


spinach which did not meet contract requirements, and that 
respondent withheld information concerning the shipment at 
the time the sale was made, but the evidence failed to establish 
that the spinach was not as represented or that respondent with- 
held any information which it had, held, that complainant did 
not prove any breach of the contract or violation of the act, 
and. the counpiannt fs immer a os oe 


Failure to Prove Breach of Contract as to Variety of Commodity 


Where complainant purchased from respondent a carload of U. S. 


No. 1 peppers, Tri-City brand, California Wonder variety and 
shipment was diverted to complainant who, after inspection of 
the shipment notified respondent that the baskets containing 
the peppers were not labeled and that they contained a mixed 
variety of peppers in breach of the contract of purchase and 
sale, as a result of which complainant sustained a loss on resale 
of the peppers, it is held that since the peppers graded U. S. 
No. 1, they were of the variety ordered, and since complainant 
failed to prove that the alleged breach of the contract was the 
proximate cause of the alleged damage claimed by him the com- 
plaint for reparation is hereby dismissed____---___-___-_____ 


Failure to Prove Contract of Purchase and Sale 


Where complainant asked for reparation based on rejection of a 


carload of produce allegedly sold by complainant to respondent, 
but the evidence failed to establish the existence of a contract 
between complainant and respondent for the purchase and sale 
of the produce in question, the complaint is dismissed_____-__ 


Where seller’s agent denied that the agreement called for a pur- 


chase and sale of the lettuce in question, but averred that it 
was understood that the shipment would be purchased at an 
agreed delivered price, acceptance or rejection to be based solely 
upon respondent Elliot Company’s inspection at destination, it 
is held, that complainant-seller has failed to establish by a pre- 
ponderance of the evidence that the agreement was for a sale 
of the lettuce as alleged in the complaint and, in view of the con- 
dition of the lettuce as shown by official inspection certificate at 
destination and Government inspector’s statement that con- 
dition defects would average at least 75 percent, the respondent 
Elliot Company’s refusal to accept the lettuce cannot be said 
to be arbitrary and without reasonable cause, and the com- 
plaint should be dismissed as to both respondents_____-____-___ 
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Failure to Prove Existence of Express Warranties 
Where complainant purchased a carload of grapes from one re- 
spondent who allegedly described them as weighing 36 pounds net 
per lug, grade U. S. No 1 and of good merchantable quality, and 
complainant, alleging that the grapes did not comply with these 
warranties, seeks to recover reparation for the difference be- 
tween the contract price and the amount received from the re- 
sale thereof, held, that no express warranties were made by 
respondent and since the sale was on a delivered basis and the 
grapes were of merchantable quality the complaint is dis- 
TURN a a ao 596 
Failure to Prove Track Sale after Inspection 
Where complainant sold respondent a carload of potatoes after 
one of respondent partners had examined some bags of potatoes 
displayed on the floor of complainant’s warehouse, and complain- 
ant alleged that the sale was made after a personal inspection of 
the car of potatoes on track by one of respondent partners, sup- 
porting such allegation by a brief undetailed statement of com- 
plainant’s salesman, and respondent denied that the carload of 
potatoes was inspected by anyone on its behalf, submitting as 
proof of its contention two clear and convincing sworn state- 
ments made by an employee of respondent and respondent 
partner who made the purchase, it is held, that the burden of 
proof rests upon the complainant to prove the terms of the 
contract relied upon and that the weight of the evidence here 
supports respondent’s contention that this was not a track 
sale based upon respondent’s inspection of the ear of potatoes__ 444 
Failure to Prove Unnecessary and Unusual Expenses 
Where complainant charged that respondent forwarded a ship- 
ment of watermelons to other markets outside of respondent’s 
city without authority, thereby incurring unusual and un- 
necessary expenses in the handling of the melons on consign- 
ment for complainant’s account, and that respondent wrongfully 
deducted these expenses from the proceeds of sale, but the 
record indicates that the market in respondent’s city serves 
small towns within a radius of 50 to 75 miles and that respond- 
ent’s business extends to many of these towns within a trucking 
range, it is held, that since there is no showing that respondent 
failed to act in the best interests of the shipper and it is not 
claimed that respondent failed to dispose of the melons for the 
best price obtainable, complainant has failed to establish that 
respondent incurred unusual and unnecessary expenses in the 
handling of the watermelons; and the complaint is, therefore, 
OU a as Skene 1085 
Failure to Prove Warranty 
Where complainant alleged that respondent contracted to deliver 
cabbage warranted as graded U. S. No. 1 for resale to the Navy 
and subject to the latter’s rejection and acceptance, sought to 
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Failure to Prove, Warranty—Continued 
recover losses resulting from the Navy’s rejection of the cabbage, 
held, that respondent contracted to deliver the best cabbage 
available which was done and, therefore, the complaint should 
Bik: IIRC oe es cece aaa 
Lack of Jurisdiction over Subject Matter 
Where the complaint, alleging the purchase by complainant for 
respondent of cemetery wreaths and sprays and the failure of 
respondent to pay the cost prices and brokerage, was admitted 
by respondent’s failure to answer, held, the complaint should 
596 be dismissed because wreaths and sprays are not perishable 
agricultural commodities and, therefore are not within the 
Suvisdiction-of the aetnn. 238 eee et eee 
Lawful Rejection 
Complaint dismissed where damages claimed for rejection of car- 
load of tomatoes purchased rolling and found not to meet con- 
tract requirements when delivered__.__-___-_-_------~---~--- 
Where complainant has failed to prove by a preponderance of 
the evidence that the transaction was a sale on the basis of re- 
spondent’s personal inspection of the car of potatoes on track 
and has submitted no evidence contrary to respondent’s testi- 
mony that complainant assured it that the potatoes were all 
like those in the warehouse, it cannot be concluded that re- 
spondent’s rejection of the shipment because of decay was with- 


OUt TORSRRONIO CRUIOR cccenccn meskes ieee eee 
Where complainant sought damages from respondent for a re- 
d44 jection without reasonable cause of a carload of celery sold to 


respondent on an f. o. b. sale basis, held, that the evidence 
shows a contract between the parties for a sale on approval 
after an inspection of the celery by respondent at destination 
and that the complainant failed to prove that the rejection was 
without reasonable cause and, therefore, the complaint should 
ine CR i le scarce recs ectnien es cians ed era eee eee 
Petition for Reconsideration 

Complainant’s petition for reconsideration dismissed where facts 
and law support pricr: OGG? ..a5in 5 eee ees 
Where complainant was awarded reparation in the amount of 
the contract purchase price of a carload of broccoli and respond- 
ent filed a petition for reconsideration contending that the 
examiner failed to consider certain material facts, it is found 
on a review of the proceeding that adequate consideration was 
given to all points raised by respondent and the petition for 
reconsideration ta Gianiiege@.. W255 on cee cei ioeee 
1085 Where complainant’s petition for reconsideration of an order dis- 
missing the complaint because of complainant's failure to estab- 
lish by a preponderance of evidence the existence of a contract 
between the parties is based upon an alleged erroneous ruling 
of law and an alleged erroneous finding of fact, and a consider- 
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ation of the petition and authorities cited fails to support com- 
plainant’s allegations of material error, the petition is dis- 
missed without making prior service thereof on respondent_._ 478 
Where in a petition for reconsideration respondent contends that 
certain exhibits were not introduced in evidence but the record 
shows respondent specifically waived any objection to their intro- 
duction, held, that the original order awarding reparation to 
complainant was supported by the facts and the petition should 
BGS Ra a a oe 1084 
Where reparation was awarded complainant, and respondent peti- 
tioned for reconsideration and attached the affidavit of a person 
who was not available as a witness at the time of the hearing, 
the petition is dismissed because (1) the testimony of such 
affiant would only be corroborative of other testimony, and (2) 
because the prior order is supported by physical evidence and the 
greater reasonableness of complainant’s version of the trans- 
RU shan Bi ee Sore ee ae che te 1078 
Where seller of tomatoes warranted them as 85 percent grade 
U. S. No. 1 but only 80 percent were of that grade, and buyer 
was awarded damages for a nominal amount only because of 
insufficient proof of a greater loss, and buyer petitioned for 
reconsideration and relied upon an exhibit contained in the 
report of investigation as proof of net proceeds realized on 
resale, held: (1) section 47.7 of the rules of practice making 
information contained in report of investigation “a part of the 
evidence in the proceeding” means that such information shall be 
considered as evidence only for what it is worth; (2) the evi- 
dence of another witness concerning amount of net proceeds 
realized on resale was also insufficient because not connected 
up with supporting details; and (3) the petition for reconsider- 


gtion Wiowld: be: -dismigned 2 ee . 864 
Petition for reconsideration of prior order awarding reparation to 
IARI aa ns se et 200 


Petition for Rehearing and Reconsideration 
Petition for rehearing and reconsideration dismissed where all 
matters of law and fact raised and relied upon by petitioner 
were. considered in previous order.........-=......~-......=- 3A7 
Respondent’s petition for rehearing or reconsideration dismissed 
where the original order is found to be supported by the evidence 
Of wecord and the law 4NVOlIved . <n ease ccceeccnaan 727 
Rejection for Reasonable Cause 
Where, after the arrival of a carload of onions at destination a 
dispute arose between buyer and seller as to oral warranties, and 
seller agreed to reduce the price but before buyer could pay 
draft and take possession of the shipment the onions had been 
unloaded from the car at the terminal of the railroad and buyer 
refused to accept, held, that a compromise settlement of a 
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disputed, bdna fide claim constitutes a sufficient consideration 
for a new promise, and that buyer and seller having discussed 
the purchase of onions in a railroad car, the buyer’s refusal to 
accept at the reduced price after the onions had been unloaded 
for another consignee was not a rejection thereof without reason- 
able cause, and, therefore, the seller’s complaint should be 
CIRNIONED,, oii he he ae ee 


Request of Complainant 


Complaint for reparation dismissed on request of complainant 
where no counterclaim involved and dismissal requested in 
IMO id i a a a eet ata a a a ate 

Complaint for reparation dismissed upon notification from com- 
plainant that suit would be instituted in a Federal court, and 
upon its requests that complaint should be dismissed______---- 

On complainant’s request for a termination of this proceeding, and 
in the absence of a counterclaim by respondent, the complaint 
for reparation is dismissed without prejudice to the com- 
WOR GING a i ss cesses ta oes ecw een per ee 


Request of Parties 


Complaint and counterclaim dismissed where parties filed stipu- 
lation that their claims be dismissed with prejudice_____-____- 
Where complainant and respondent each filed a complaint against 
the other as to the same interstate shipment of apricots but 
thereafter requested their dismissal, the complaints are 
CERT TIIN iiccssncacaa a a a  cae 


Settlement Between Parties 


A letter having been received from complainant’s attorney, stating 
that the dispute involved in this proceeding has been settled 
between the parties, and authorizing a dismissal, the complaint 
is accordingly: Gieminee@: . ..00 5. meee 

Complaint and counterclaim dismissed pursuant to settlement 
OY PaktiC® | ..3 26. eee 

Complaint for reparation, dismissed on notification by complainant 
that claim against respondent had been settled______--_--_--_ 


Page 


1174 


1077 


1060 


1007 


1156 
335 


11, 


385, 610, 684, 1032, 1077, 1167 


Complaint for reparation dismissed on notification by complain- 
ant’s attorney that the complaint had been amicably adjusted__ 
Complaint for reparation dismissed on receipt of notice from 
complainant’s attorney that claim against respondent had 
eaiie BORTOG 3 oo ea See ici opie ae eee 
Complaint for reparation dismissed on soanest of parties after 
eettlemient — oe ee Ses eee 
Complaint for reparation dismissed with prejudice following com- 
plainant’s report of settlement and request to close proceedings_ 
Complaints filed by complainant and respondent against each other 
with respect to the purchase by respondent of tomatoes dis- 
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missed on notification from parties that their claims had been 
a ee 1168 
On notification by complainant that the claim has been settled 
between the parties and upon its request to take no further 
action thereon, the complaint for reparation is hereby dismissed. 227 
The parties having filed a stipulation reciting that a settlement 
of the claim in controversy had been made, and that the com- 
plaint might be dismissed with prejudice, it is so ordered______ 129 
Where, after issue was joined by service of the complaint and 
answer, complainant reported that its claim against respondent 
had been fully paid in the form of a sum received from the rail- 
road for damages to the shipment, and a lesser sum paid by 
respondent, the complaint is dismissed__._.____.__-________---__ 1001 
Where, after service of the complaint and answer, complainant 
informed the Department in writing of full settlement of the 
issues between the parties, the complaint is dismissed__------_- 813 
Where the parties request dismissal of the complaint and counter- 
claim arising out of the transaction because the claims have been 
settled, the complaint and counterclaim are dismissed--------__ 871 
Stipulation of Parties 
Complaint and counterclaim dismissed, with prejudice, pursuant 
to stipulation of the parties to this proceeding----_-_--__--__-- 33 
Unreasonable Delay in Claiming Damages 
A delay of approximately nine months in notifying shipper of a 
claimed breach of warranty in failing to deliver produce which 
would meet contract requirements is such delay as bars recovery 
and the complaint is dismissed... ook eckcntncne 1012 
Withdrawal of Complaint 
Where, after service of complaint and answer, complainant in- 
formed the Department in writing of the withdrawal of a com- 
plaint filed against it involving the same tomatoes concerning 
which claim in the instant case was made and authorizing dis- 


micsal. ihe. compiaint is @ismissed_...... ee 1166 

EVIDENCE 
Admissibility of Canadian inspection certificate as_---_-_--_-__--_--- 883 
Broker’s standard memorandum as evidence of sale_-__-----------~-- 49 
Burden of establishing oral modification of agreement_-_-_--__-------- 138 
Burden of proof as to conformity of bulk with sample_-_----_------ 447 


Burden of Proof of Affirmative Defense 
Respondent having alleged, as a defense to a complaint against it 
to recover the unpaid baPance of the purchase price of two ship- 
ments of grapes, that complainant guaranteed the grapes would 
arrive in good condition, and complainant having denied this 
allegation, it is held, that the burden is on respondent to show 
that the asserted warranty was a part of the contract of purchase 
and sale, and since the only evidence that the warranty was 
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made is the unsupported testimony of respondent's president, 
there is no basis in the record for a finding that complainant 
warranted the grapes would arrive in good conditien_---__--__ 
Burden of proof of implied warranty of suitable shipping condition_-- 
Commodity was in suitable shipping condition__-_-___--_-____--___----- 
Confirming Telegram Not Conclusive Proof of Terms of Contract 
A confirming telegram is some evidence of the terms of an oral 
agreement but it is a self-serving statement which is not con- 
OT sis tessa acct eccrine a a a 
Controlling effect of inspector’s finding as to uniform sizes__.___------ 
Effect of admission of contract upon attempt to show other terms and 
conditions at VaTiane@.. so a eee 
Effect of failure to show commission merchant did not act in best inter- 
RRR CE: UN no i oct eee a aie a eres 
Effect of failure to show commission merchant failed to dispose of pro- 
duce for the best price obtainable... sae 
Effect of failure to show unnecesary and unusual expenses incurred in 
handling melons on consignment for complainant’s account__-_---- 
Effect of unexplained delay in unloading of commodity_----.--------_ 
Establishment of Agency by Prior Transaction 
While the authority of an assumed agent to purchase may be im- 
plied where the alleged principal has repeatedly recognized and 
approved similar past acts, a single purchase done under express 
authority is insuflicient to justify the inference that the assumed 
agent had apparent authority to make subsequent purchases for 
the principal which were not authorized_____._.___-____------- 
Facts failing to show— 
absence. of labels resulted in damage... - 2 scence 
ndeguate proof Gf log... 3.533 eee 
egreaniont (6: resitict sales... eee 
bueach of  conttect. one eee 
breach. of contract.asa to Variety... cc see 
breach of duty in ascertaining whether carrier was insured___-_--~ 
Drench) ©: Wirratite 288 a i eee 158 
broker’s authority to bind seller as to amendment of contract__-- 
Dwrakkerasoa: CeAMOR COO a asian ree ee ee 
burden of proof as to agreement by respondent's agent to buy_--- 
ceiling: prices.on certain commodities....._........ 5. ees, 
NINN i at sp ci eb mina ocelot a 
Guimanes in: countewelaian... ae ao 
CHLRUTENINOUE: CF BRNO T amos nciciccccuneus daemons aceite 
Bisbee: CE: COMER CE a csi wcrc esep stevia andrea eae 
extent or kind of decay present in melons would indicate lack of 
suitable: aliinning conditions cnn cnc neminceeaan 
fault on complainant’s part in diverting cars_--_--._---_---___- his 
SNOT UE IG GUAR ON iit sen pc ceececctnnal abana cbealeeeet aden 
mutual mistake concerning ability to divert shipment --_.__--__ 
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new agreaoment between parties... .. 25 ces 838 

ORISA 00 GINO a ere 1171 

shipment was offered subject to being available for diversion___-- 1095 

Se ORCI ee SOOO an ie ee ec mnnennenunne 447 

NS a a a eee 69, 811 


Facts showing— 
accepting of commodity by respondent for sale for complain- 


RR OCI Bete om aes 262 
Contract of Purchase and Sale 
Where complainant alleged purchase of carloads of cucumbers 
for respondent on brokerage basis, it is held that the evidence 
shows a contract to sell by complainant and to purchase by 
respondent, and not a brokerage transaction-__._---__----_~- 154 
Otetene iE MONIRRC ne ne ek nce cneneennenee 696 
failure to deliver shipments excused by contingency clause__----~- 696 
produce was not in suitable shipping condition-_.___-__-_----__--~-- 1056 
respondent waived objection to introduction of exhibits as_----- 1084 
Failure to Establish Oral Settlement Agreement 
Where seller of potatoes agreed to protect buyer against shrink- 
age loss resulting from decay, and claimed payment made by 
his check was in “full settlement” but check with claimed en- 
dorsement “I. F. S.” was not in evidence, nor was claimed oral 
settlement agreement confirmed by wire, held that claimed set- 
tlement in full was not convincingly established__-__--_-_____--- 51 
Failure to sell promptly and at a higher price not shown to have 
been due to negligence of commission merchant_-__--_--__-_------- 835 


Failure to Show Broker’s Authority to Bind Seller as to Amendment 
of Contract 

In a proceeding involving a shipment of watermelons wherein 
respondent contends that it rejected the melons and did not 
agree to accept the shipment until it was assured by the broker 
that respondent would be “protected relative to the said car- 
load of watermelons,” it is held, that there is nothing in the 
record to indicate that the broker was authorized to bind com- 
plainant to any amendment of the contract or that complainant 

ever agreed to any modification of the original agreement__~--_- §22 

Failure to Show Lack of Suitable Shipping Condition 

Where the only evidence of the condition at destination of an 
f. 0. b. shipment of watermelons is a statement in the report by 
the inspection bureau that “car watermelons unloaded check 
86 melons showing decay and 24 broken,” it is held, that there 
is insufficient evidence to show that the extent or kind of decay 
present in the melons would indicate a lack of suitable shipping 
conditions and that respondent’s claim based on the condition 
of the shipment on arrival, if any, is not shown to be against 

Th OTA so es pee ee, 
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Failure to Show Payment in Full 
Where respondent claimed that its check to complainant was in 
full settlement of respondent’s obligation under the contract, 
but offered no proof that the check was tendered or accepted 
as full settlement, it is held that the check was a partial 


AAU NINE eh 706 
Failure to sustain burden of proof of breach of warranty_----------- 936 
Inadmissability of parol or extrinsic evidence to vary or contradict 

written tem ef contact: <3 oe eee 563 


Insufficiency of certificate of weight to prove actual weight of shipment. 709 
Inenfliciency of, to establish oral sales... eee 351 
Insufficiency of, to Prove Implied Warranty of Merchantability Quality 
In a delivered sale of Zinfandel and Tokay grapes at $2.65 and $2.40 
per lug respectively, the fact that inspection of lugs remaining in 
car at destination three days after delivery showed extensive 
decay was insufficient to establish that grapes did not comply 
with implied warranty for merchantable quality where they were 
resold for $1.20 to: 1:06 per WiBac cee 596 
Insufficiency of, to show produce was not properly packed_---_-__---- 467 
Modification of Written Contract by Oral Agreement 
Claimed modification of a written contract by oral agreement must 
be carefully construed and cannot be established by self-serving 
testimony which is denied by opposing party---__----------__ 
New defense inserted in evidence at hearing will be considered if ma- 
terial te ames IRVOINGH oat rccnceencecseieee 
Parol evidence rule relating to contracts... ee 
Preponderance of, sustained that agreement contemplated limited joint 
venture only, Not: OInt VORGGIOs ak sii ei aconaaneneneanee 235 
Proof of Loss : 
Since seller failed to prove that resale was made at best possible 
price under circumstances involved and cannot establish loss 
by testimony that produce was repurchased by complainant at 
a price without showing that it was offered to others or proof of 
prices at which it was resold under such circumstances, nominal 
damages only can be. recovered... 2 encase 471 
Record not showing railway short-weighted car of watermelons_——— 692 
Single sale as, of market value_____......_.._- it tects ere lta 917 
Telegram as, notice of refusal of shipment within 2 24 hoor WU cia 932 
Telegram as, notice of rejection within 24 hour rule_---- Siteaei haere i 
Weight of Shipment 
Copies of weight certificates on three truckloads of watermelons, 
with no proof that the certificates cover watermelons taken 
from a particular car or that such certificates covered all the 
watermelons in that car, held insufficient proof of actual weight 


BB 


706 


of shipment—-_- sich i a Rn ln leg arin mesenteric 


¥. 0. B. 


Buyer of peaches on basis of, assumes risks of injury during 


transportation - fence Site bneaed iis specail apace aatemcate 
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FE. O. B. ACCEPTANCE Page 
Mayer HAs 10 Piet Of YelectOn sg i so Se eee 1182 
F. O. B. AcCEPTANCE FINAL 
Applicability of Suitable Shipping Condition Rule 
In a contract on f. o. b. acceptance final basis there is no implied 
warranty that the produce will be in suitable shipping condition 


RAEN GAIN i ea ae 462 
Failure to prove breach of contract by shipper in sale on basis of_-_--- 842 
Lack of right of rejection where purchase was made on basis of--__ 784 
PROUD RYE NG ORIN es a ng ee ee ae 558 
Term, similar to “relling acceptanes final’... ..-..--...2-5.-. 798 

F. O. B. CALIFORNIA ACCEPTANCE 
Implied warranty of suitable shipping condition-_-------------__--- 805 


F. O. B. Sate 
Assumption by buyer of risks of damage in transit not occasioned by 


NN eee aE a Pea tare ee a re 1082 
F. O. B. Surpprne Point ACCEPTANCE 
Lack of right of rejection of contract based on__---.---_----------- 594 


F. O. B. SuHrpprina PoInT ACCEPTANCE FINAL 
Assumption by buyer of transit changed in commodity purchased on 
RRR cee ae aS eae 716 
Lack of right of rejection by buyer of commodity purchased on basis of. 716 
FAILURE TO DELIVER 
Justification of 
Where shipper was willing and able to ship in substantial com- 
pliance with contract, but buyer gave notice that such shipments 
would not be accepted, it is held that failure to ship was not 


Tutti (OMNI CORI se ee 186 
FRAUD 
Failure to inform second buyer of previous rejection of commodity 
NS CS 2 ae a ee aa ee ee ee. Le ee ees _ 784 
“GENERALLY FAIRLY TIGHT” 
Meaning of term used by inspector__---- asian eestaseaciss asst ia aba taeee ._ 922 
“Goop” 
RUN ONE ONE N aa ee sy 798 
“Goop QUALITY” 
NN aR I eh ae 467 


INSPECTION CERTIFICATE 
Buyer’s Opportunity to Inspect 

Although contract provided shipping point inspection certificate 

to be final evidence of quality, and such certificate did not af- 

firmatively show that produce met contract requirements, held, 

that since buyer demanded and was given right of inspection 

at destination, buyer could not thereafter complain of certifi- 

cate, and rejection was not justified if produce substantially 

RIO irre OIRO eo Se Seema — ae 
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INSPECTION OF COMMODITY Page 
Effect of, by Aythorized Agent 
Where agent'‘inspected the produce and thereafter reported his 
findings to his principal who instructed the agent to purchase 
the produce, there is no implied warranty of the condition of 
URS: (COMNINOUNEG: ici ee eee eee 133 
Bffect of consummation of sale after.....<.. ~~ ons ccccnnnccecse 346 
Effect of, on question of implied warranty of quality__-__._____---_____ 1187 
Mrect of purchase. atletc <<. asec cscs con scnccsssceseanenenene 27, 1022 
INSPECTOR’S FINDINGS 
Controlling effect: of, as to uniform 81206.....0220052 2 es 922 
INTEREST 
Allowance of Full Amount of Obligation from Date Payment Was Due 
Where respondent should have made payment on a given date, 
and there was no evidence of an unconditional offer of payment 
of any part of the amount due, it is held that interest should 
be allowed on the full amount from the date payment should 
have: been made, watt! pelt... as ee 677 
Date From Which It Shall Run 
Where it was alleged that demand for payment had been made, 
but there was no evidence as to the date of such demand, held 
that interest should run from the date of the complaint__---~_ 246 
INTERESTED PARTY 
Agent of undisclosed principal as, in action for reparation_-_-.__-_~__ 724 
INVESTIGATION 
Menort of, a8: Cvidence. 2. ec eee 365 
JOINT VENTURE 
Establishment that purchase was made for_-___-----_----___..---.. 354 
JUDGMENT ON PLEADINGS 
Dietinl OS Tah GE cn eit hic eos eae ene 1033 
221 


WiGins Talk: aia a i skater cine al ot ate 


JURISDICTION OF SECRETARY 
Complaint not filed within limitation period dismissed for lack of---__- 603 


Wreaths and sprays not perishable agricultural commodity within 


Snvisdiotlion OF Stic nan coe accean cect anaes 
“Kansas Ciry ACCEPTANCE FINAL” 
Bicnoine Of (OR 6c bee een se eae 
LICENSES 
Revocation of, Because of Repeated and Flagrant Violations of Act 
Where complaint alleged a number of failures on the part of re- 
spondent to account and pay for shipments of perishable agri- 
cultural commodities, and respondent, by his failure to answer, 
admitted the material facts so alleged, it is held that such fail- 
ures to account and pay constitute repeated and flagrant viola- 
tions of the act, for which respondent’s license should be re- 


voked, and the facts published... 3.5. eee 
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LicENsEs—Continued Page 
Suspended Suspension : 
Where buyer paid an excessive amount of freight on a shipment 
sold on a delivered price basis, and later collected from the rail- 
road a refund in the amount of the overcharge, but failed and 
refused to remit the refund to the seller, it is held that the re- 
fusal to remit was in violation of section 2 of the act and the 
buyer’s license is suspended for 30 days, with the suspension 
Buapenied tor whe year. a 607 
Suspension of 
Where respondents admitted that they repeatedly and flagrantly 
violated the Act by failing to account and remit and failing to 
keep adequate records, and agreed to the entry of an order sus- 
pending their license for a period of 90 days, respondents’ license 
is hereby suspended for such period, effective 10 days from the 


A are ecg een geen eee 219 

LIMITATION PERIOD 

WORle CAUNe HL OCON RCCRUON: 6 ois ct oe eee nn eteckemecaee 603 

Dismissal of complaint because not filed within-_-__.____-__--__--______ 603 
Loss or PROFITS 

When proper measure of damages... =... ec es 798 
MARKET VALUE 

Bineie Sale ANON CVIOCROS 06 en si resem ooo an deesceenes 917 
MOTION 

Recovery by; for. judgement on pleadings... oa eens 221 
MOTION FoR JUDGMENT ON PLEADINGS 

Denial of 


Where the pleadings leave some doubt concerning one or more ma- 
terial issues raised by the parties, motion for judgment on the 


DIPRGINGS 1B GONIOG nn rei eee eee eaten sensarmeseee 1033 
NEGLIGENCE 
Failure of commission merchant to keep shipper informed_____-__~_~_ 835 
Failure to sell promptly and at a higher price not shown to have been 
due to negligence of commission merchant_____-__-_-----____-_____ 835 


NOMINAL DAMAGES 
Failure to Prove Extent of Loss 
Where complainant alleges damages sustained as result of negli- 
gence of broker in purchasing produce but fails to prove the 
extent of loss directly attributable to that negligence, nominal 


Gamares ORIY: Con De GO WeO anor cnce ee 238 
Measure of, based on— 
breach of contract where no actual damage is proved_____________ 213 
RAPE OU C08 Ol BONN Sie omen neweainaae naan 473 
NOTICE OF REJECTION 
aN ARNE NNN os a pc ei isi terete ana Gaerne namie 961 


NOvATION 
Effect of lack of agreement to create new contract__--___-__--___-_- 458 
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NovatTion—Continued Page 
Essentials of + | 
Where complainant sold peaches to A who diverted the car to L 
and L issued its check to complainant for the price as an accom- 
modation to A, accepted and sold the peaches but stopped pay- 
ment of its check, in complainant’s action against A and L, A’s 
defense that there was a novation and his liability to com- 
plainant was thereby terminated, held, to be not available to A 
because of the absence of an agreement that the old contract 


was rescinded and a new contract was created___--__------_-___ 455 
OFFER AND ACCEPTANCE 
Accentance: by action: and: conduct. ..<=.<- nee bnew 19 


Acceptance of Offer by Shipment 
Where written acceptance is not required, an order for produce 
may be accepted by shipment in accordance with order__--__-- 434 
OPA CEILING PRICES 
Effect of removal of OPA ceilings upon contract of purchase and sale 


containing provision relating te... cece ee 572 
“OPEN” 
Word; meaning on CreQit. incest naan aaoeeeuean 702 
OWNERSHIP 
Consent to become owner of produce by diverting shipment to third 
OTE io oe set Ceri ein Gaon aa eee eee 206 
PARTNERSHIP 
Failure to return money advanced to member of partnership as failure 
of; and: violation of: det by..-.3.3 ees 1064 


Liability of, for Failure to Return Advance Payment of Money 
Where one member of a partnership promised to ship carrots to 
complainant and complainant advanced $1,000 to respondent but 
no shipments were made, nor was the money returned, held, in 
complainant’s action to recover the advance payment that the 
failure to return the money advanced was the failure of the 


partnership, and that it violated section 2 of the act--_------- 1061 
PAYMENT IN FULL 
Failure to show check was tendered or accepted as___---_---_--------- 709 


PAYMENT OF UNDISPUTED AMOUNT 
Order for, as Determining Sole Issue of Payment 
An order for payment of undisputed amount determines only the 
one issue of payment provided for, and any matter concerning 
the proceeding not disposed of by that order is for consideration 
and disposition in a subsequent order______.---------------- 677 
Order for, not Subject to Revocation 
An order for payment of undisputed amount is final, to the extent 
of its provisions, and is not subject to revocation to permit 
disposing of entire matter in one order____------- as et ai 677 
PENNSYLVANIA SALES ACT 
Statement constituting opinion only, and not warranty under section 
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PRACTICE AND PLEADING Page 
Determination of sole issue of payment involved in order for payment 
aN RESTROOM ok ee Oe ae ha el 679 
Motion for judgment on pleadings sustained___-__-____-__-____--___ 221 
New defense inserted in evidence at hearing will be considered if mate- 
Bae CPR MOVONVOR 3c oe i ene aennneeeeee cee 383 
PRINCIPAL AND AGENT 
Action by Agent of Undisputed Principal 
Where complainant received produce from a shipper on consign- 
ment, contracted to sell it to respondent in its own name, and 
paid the shipper in advance the amount of the sale price, the 
complainant was an “interested party” within the meaning of 
the act who could file complaint for loss sustained from re- 
spondent’s rejection without reasonable cause______---_----_ 721 
Aomipent nutnovity. Of 20nt ~.... 2 2 sn re eae 362 
Broker acting as agent of respondent not liable to complainant in 
penaration claim. ..-.6 92-222 —.=-. be ted los SUE Bee ee aoe a, 6 
Effect of inspection and acceptance of commodity by authorized agent 
Di PIAA GL TINDIICM WURNINNY os ee ct ea es eas ee 135 
Establishment of agency by prior transaction_-___-_--------_- pp ee 362 
Evidence Establishing Agency 
Where buyer claimed that broker acted solely as agent of seller, 
and broker testified that such was the case, but there was evi- 
dence that the buyer solicited the services of the broker, that 
broker confirmed the sale at the request of buyer and also nego- 
tiated and confirmed an agreement reducing the original con- 
tract price, held, that broker acted as agent of buyer as well 
a ae 253 
Facts failing to show broker’s authority to bind seller as to amendment 
I aN a aie eee 825 
Facts showing relationship between parties as that of-----------_-- 1022 
Failure to establish ratification of unauthorized purchase____-____-__ 3862 
INC LO CRPOVG BRON CG 2.8 Se en ee eee eee 440 
Where complainant alleged in its complaint ineinine the alleged 
rejection of a shipment of lettuce, that one of two respondents 
acted in the transaction as agent of the other respondent, and 
this allegation is denied by both respondents whvu in turn aver 
that the agent acted solely as agent of the complainant who was 
to pay the brokerage, and the record contains a letter to the 
Department from the complainant which in effect confirms the 
contention of the respondents, it is concluded that complainant 
considered the said respondent as its agent and expected to pay 
929 


RAIS RAT ON AS re 
Liability of Agent 

An agent or broker who offers produce and negotiates a contract 

for the sale of it without disclosing his principal until after the 

offer is accepted, is liable as a principal in a case of failure to 

deliver to the one accepting the offer._..__................<...- 139 
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PRINCIPAL AND AGENT—Continued Page 
Liability of Broker to Principal 
A broker employed to negotiate a purchase of produce for his prin- 
cipal is liable to principal for any loss than can be shown to 


result directly from negligence in making the purchase_____-_-_ 238 
PUBLICATION OF FACTS 
Repeated and flagrant: violations... .... <1 433 
Violation of act._........- ecco Sic htc ns oases cage 
RAILROAD CLAIMS 
Failure to file claims for damages against carrier__--___ eee ee | 


REOONSIDERATION 
Denial of Petition for 
Respondent’s petition for reconsideration denied by decision after 
reconsideration on the ground that the record supports the orig- 
inal order which is hereby reinstated, and the prior stay order 
16 (RGU GRID ss soos ees Se ee ee eae aoe ee ee eee 718 
Respondent’s petition for reconsideration denied where questions 
raised and statements made in the petition were considered 
in issuance of original order which was supported by the evi- 
dence and the law__-_-_- ees eae aa ee ae 
Respondent’s petition for reconsideration is dente ao on the stout 
that the original order appears to be supported by evidence and 
law, but the order is modified by deleting the par: agraph of the 
order which states that respondent's rejection under section 
46.2(r), (s) of the regulations was without reasonable cause, 
and is affirmed in all other respects__...._.__.__.__._......-___... $28 
Respondents’ petition for reconsideration is denied on the ground 
that the record supports the previous decision both in fact and 
AW eae = ee on Pe a 130 
Where reparation was cusnted complainant against aenelent 
for reduced price of tomatoes under new contract entered into 
between the parties after respondent's inspection at destination, 
and respondent’s petition for reconsideration, states that the 
new contract is not binding because the frozen condition of the 
tomatoes was latent, it is held that respondent's testimony 
shows knowledge of such condition and, therefore, the award 
to complainant was proper, and the petition should be denied__ 160 
Where the evidence referred to and the allegations of the peti- 
tion were a part of the original record in a reparation proceed- 
ing, no new evidence having been introduced, it is concluded 
that the previous decision was supported by the evidence and 
the law and the respondent’s petition for reconsideration is 
CUNT a cca ret cere es een eee lee 334 
Dismissal of Petition for 
Respondent’s petition for reconsideration dismissed where it is con- 
cluded that the questions raised in the petition were suffi- 
ciently considered in the issuance of the original order__----_- 787 


774014—48—_14 
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RECONSIDERATION—Continued Page 
Dismissal of Petition for—Continued 

Where complainant was awarded reparation and respondent’s 
counterclaim was dismissed, and respondent filed a petition for 
reconsideration, held: (1) prior decision holding tomatoes were 
of “good quality” not shown to be unwarranted; (2) respond- 
ent’s counterclaim for loss of profits was properly dismissed ; 

(3) complainant’s filing of a claim for damages with the carrier 
was for the benefit of both parties and therefore not improper ; 
and the petition should be dismissed without making prior serv- 
BOG EC NCOL Ti COLETTE a 575 

Where respondent’s petition for reconsideration of an order award- 
ing to complainant reparation involves the same questions of 
fact and law considered and determined in the original decision, 
and no error appearing therein, the petition is hereby dismissed 
without making prior service thereof on complainant--___-__ 199 

Extension of Time to File Petition for 

At the request of respondent, time for filing petition for reconsid- 
eration is extended, and the reparation order of May 7, 1947, is 
stayed pending filing of the petition and action thereon________ 470 

Since it appears that a copy of the prior order was not served upon 
respondent’s attorney due to the fact that the respondent com- 
pany has been out of business for over a year, respondent's re- 
quest for extension of time for filing its petition for reconsidera- 
tion is granted, and the prior order is stayed pending filing and 
consideration of petition for reconsideration______-______-_-___ 676 

Petition for, Granted 

Respondent’s petition for reconsideration of reparation order 
granted in view of arguments raised as to terms of contract 
Page in TUR Order. a. on eS 925 

Vacation of Prior Order 

A broker’s memorandum of sale is not conclusive as to the terms of 
a contract between a buyer and seller, but is an item of evidence, 
and the failure of a party immediately to protest its terms 
is not necessarily legally tantamount to an acceptance of such 
terms. 

An inserted provision in a broker’s memorandum of sale that the 
merchandise was sold “f. 0. b. acceptance,” together with a 
printed recital in such memorandum that the buyer or seller 
should, in the absence of immediate objection, be conclusively 
presumed to have agreed to the terms of sale as stated therein, 
is not sufficient to establish the contract as made subject to 
f. o. b. acceptance where the broker inserted the provision with- 
out the assent of either party and where there is no other sub- 
stantial evidence that the contract was so made. Upon con- 
sideration of the respondent’s petition for reconsideration the 
prior order of June 24, 1947 is hereby vacated and complainant’s 

: MOOI AT SA 0 UNE a ee i rele eon 1150 
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RECOUPMENT Page 
When countercigin consideration ae... 2... a 235 
REHEARING 
PETIA OE OTRO OTW LOR eee a See eee 676 
REJECTION OF COMMODITY 
Agreement to accept commodity at reduced price as not justifying__ 45 
Buyer unlawfully rejecting commodity cannot set up breach by seller 
SR Ea a i a a creer cia 558 
Effect of failure of buyer to give proper shipping instructions upon 
question of, without reasonable cause... 5. 5 cee 1082 
Existence of contract of purchase and sale____..__--____-.._-_______ 696 
Failure to show Inwtal wejection...... eee 121 


Justification of, Because of Breach of Contract 
Where complainant contracted to deliver commercial onions to 
respondent but the onions shipped failed to meet grade require- 
ments for U. 8S. Commercial onions at shipping point, held, the 
contract was breached by the shipper and respondent was justi- 
fied in: rejecting the: commodity... ne 57 
Justification of, for lack of suitable shipping condition-_-_.__.________- 45 
Lack of Reasonable Cause 
Average one percent decay of grapes after nine days in transit as 
not indicating lack of suitable shipping condition and, therefore, 


rejection was without reasonable cause______-____-_--_--__--_ 1091 
Lack of right to reject where purchase was made on “f. 0. b. acceptance 
final? DG: 365s oo ees a ence ense a aoe eee 784 
Purchase of tomatoes on “Chicago acceptance final” basis precludes 
TNE OF ai oi eae ee 87 


Rejection of Rolling Shipment Sold F. O. B. 
Where a rolling shipment is sold f. 0. b., the buyer may reject it 
if produce was not in suitable shipping condition at time of sale_. 1072 
Respondent’s refusal to accept commodity unless cars were billed 


“open,” meaning on credit, constitutes... .-.......... 702 
Sale on rolling accentance final hasié...... ...25..5-5 oe 724 
Substantial compliance with contract as not justifying__-__-____-___- 189 
REJECTION WITHOUT REASONABLE CAUSE 
BOs. RS CCCTIREINOR oa aoe ee hen wr seepenatic ee 1182 
REPARATION 


Amount Agreed Upon Settlement of Claim 

Where a carload of potatoes grading U. S. No. 1 at shipping point 
was sold to complainant at a price delivered but the potatoes 
were found to be of a lower grade at destination and respond- 
ent granted the allowance requested by complainant who ac- 
cepted a check for the amount agreed upon but later returned 
the check and instituted this proceeding, it is held: (1) a new 
contract was entered into for settlement of the dispute after 
complainant had examined the potatoes and (2) the complainant 
is entitled to reparation only in the amount agreed upon in settle- 
MUGEN ARIE TUN i i siete cs en ci ee eee 667 
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ReEPARATION—Continued Page 
Amount of Net Loss 
Where a copy of the complaint alleging the failure of respondent 
to pay for a carload of grapefruit, the report of the investigation, 
and a letter notifying respondent to answer the complaint within 
20 days were served on respondent who failed to answer, it is 
held: (1) the facts alleged in the complaint are deemed to be 
true; (2) the respondent’s rejection was without reasonable 
cause; and (3) the complainant should be awarded damages for 
BG IGE GS ia re ee ee mine aneewalameene nse 13 
Breach of Contract 
Where a breach of the contract was admitted by seller, but actual 
damage was not proved, buyer is awarded nominal damages 
OO i ee a Ng Sot 208 
Where complainant and respondent agreed, after rejection of one 
carload of onions by respondent, that respondent would divert 
the car to a specified market for reconditioning and sale for 
complainant’s account, and respondent diverted the car to 
another market where the shipment was finally abandoned to 
the carrier, held, that such diversion constituted a breach of 
the contract by respondent, but because the amount of damage 
to complainant as a result of such breach was not shown, 
nominal damages only should be awarded___---------___--_-- 56 
Where complainant purchased a carload of grapes in transit under 
contract f. 0. b. acceptance final on Federal certificate and it was 
subsequently found that no Federal inspection had been 
secured at shipping point but such inspection at destination 
disclosed a probability that the grapes met contract require- 
ments at shipping point, held that respondent breached the 
contract by failure to produce a Federal certificate of inspection 
at shipping point but since complainant’s negligence and delay 
in disposition of the grapes fails to support his claim for dam- 
ages, nominal damages only should be awarded_____~ Sitka 34 
Breach of Warranty 
Where a seller of a carload of peaches warranted them as size 154 
inch minimum “and up,” but peaches larger than 2 inches in 
diameter had been removed from the load, and the evidence 
showed a difference in market value of peaches size 1% inch 
and up, over peaches of size 1°, to 2 inches in diameter, it is 
held: (1) the seller’s warranty comprehended the inclusion of 
all natural orchard run of peaches larger than the stated mini- 
mum size; and (2) since the general market price of peaches 
declined between the date of purchase and the date delivery was 
made to buyer, complainant’s damages should be measured as 
such difference in values at a nearby origin market in Illinois, 
rather than Worcester, Massachusetts, the destination_.______ 29 
Where respondent, in action by complainant for purchase price of 
onions sold to respondent, counterclaimed for freight charges 
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REPARATION—Continued 


Breach of Warranty—Continued 


and lost ptofits because onions were condemned at destination, 
held, that reparation should be awarded respondent for the 
freight paid but the profit of 40 cents per bag claimed is specu- 
lative and cannot be allowed because the 40 cent markup was 
the total amount allowed by OPA for all intermediate handlers 
and since respondent and complainant were both such handlers, 
respondent was not entitled to entire 40 cent markup___----- 


Failure to Account 


Where a copy of the complaint alleging failure of respondent to 
ship produce or remit money advanced for such shipment, the 
report of investigation, and a letter notifying respondent to 
answer the complaint within 20 days were served on respondent 
who failed to answer, it is held: (1) the facts alleged in the 
complaint are deemed to be true; (2) respondent's failure to 
ship produce or return money advanced was a failure to account 
in violation of section 2 of the act; and (3) complainant should 
be awarded damages in the amount of the sums advanced less 
credit for damage claim collected by complainant. ~~ -----_ 


Failure to Account and Pay in Joint Venture 


Where complainant alleged the failure of respondent to pay the 
balance of the purchase price of a carload of citrus fruit sold 
to respondent and the failure of respondent to properly account 
and pay for two carloads of tomatoes handled by respondent 
under a joint venture agreement, and respondent did not answer 
the complaint, held, that the failure to answer was an admission 
of the facts alleged in the complaint and constitutes a waiver of 
hearing, and reparation should be awarded complainant for the 
GMoOanES . CIAIMCG .. .~ a seds on aucwaatoneueaaeeee 


Failure to Account for Money Advanced 


Where money was advanced by complainant to assist respondent in 
shipping produce to complainant, and, after making a few deliv- 
eries, respondent refused to make further shipments or return 
the balance of the money advanced and held by him, complainant 
may recover by motion for judgment on the pleadings as a result 
of respondent's failure, in violation of the Act, to account for the 
balance of the advance admittedly in his possession_-----_----- 


Failure to Deliver 


In absence of readily available offerings, buyer who purchases 
first replacements obtainable because of failure to deliver by 
seller is entitled to damages in amount of difference between 
contract price and the amount buyer was compelled to pay for 
replacements, Some of which were made over 2 month after date 
specified for delivery under the contract _-~-~----- ssc aea 

Where complainant as assignee of a reparation claim sought to 
recover a deposit of $250 per car or $1500 on six carloads of 
oranges alleged not to have been shipped within time provided 
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Failure to Deliver—Continued 
in the contract of purchase and sale and therefore rejected by 
complainant, and it was found that one car was shipped within 
the time stipulated in the contract and improperly rejected by 
the assignor, which shipment was resold by the respondent at 
a loss, held, complainant-assignee is entitled to an award of 
reparation in the amount of the purchase price minus the 
the amount of the loss sustained by respondent by reason of the 
ROGRIG OF OG OST OF OTAREON Qo oon es ce 952 
Where complainant sought to recover damages from respondent 
for failure to deliver four carloads of potatoes under a five car 
contract and respondent contended that the contract made was 
subject to the carloads then in transit being unsold, held, the 
contract was for five carloads, respondent’s failure to deliver 
was without reasonable cause, and reparation should be awarded 
complainant for the difference between the contract price and 
C8 NP RCE OEIC FOP CRT ok iki seinen aneeene 814 
Where respondent contracted to sell and complainant to buy car- 
loads of grapes at a specific price for future shipment after a 
certain date with the provision that respondent would receive 
any increase in OPA ceiling price after that date, but before that 
time the OPA ceiling was removed and respondent refused to 
ship the grapes, held that since the price was specific the re- 
moval of OPA ceilings did not abrogate the contract, and re- 
spondent’s failure to ship entitles complainant to an award 
of reparation in amount of the difference between the contract 
price and the cost of replacements._..............~...-.5~=....- 567 
Where respondent fiiled to deliver a carload of lettuce as pro- 
vided in the contract, the measure of damage is the difference 
between the contract price and the cost of replacement with 
similar produce if the replacement is made promptly, but seller 
cannot escape liability by offering to deliver a carload of lettuce 
BE I NN ic i eet ia arn ae eens 1093 
Where the evidence showed a failure on the part of the seller to 
make delivery of a carload of tomatoes in compliance with the 
contract of purchase and sale, and the buyer made a replace- 
ment purchase of a car of tomatoes of similar grade and quality, 
the measure of damages is the difference between the contract 
price of the commodity which was not delivered and the cost of 
the replacement shipment, and since the respondent’s failure to 
answer the complaint filed against it for damages for failure to 
deliver operates as an admission of the facts pleaded, and its 
failure to deliver constitutes a violation of section 2 of the act, 
reparation should be awarded the complainant for the damages 
SRC I a a ce 1029 





ge 





6 A. D. CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECS. 


VOLUME 6—1947 


REPARATION—Continued 


Failure to Deliver—Continued 
Where respondent sold to complainant a carload of watermelons 
quoted as weighing 30,750 pounds, at $25 per ton f. o. b. shipping 
point, and subsequently invoiced a car of melons to complainant 
as weighing 40,165 pounds, which invoice price complainant 
paid, but freight charges were assessed and paid on the basis of a 
railroad scale weight of 33,960 pounds and the consignee reported 
29,811 pounds were removed from the car and sold at destina- 
tion, it is held, in an action by the complainant seeking a rebate 
on account of excess weight claimed by respondent: (1) that 
there is no basis in the record for concluding that the railroad 
short-weighted the car of watermelons and thereby substantially 
reduced the amount of the freight charges; (2) that under the 
circumstances, it must be concluded that the weight of the melons 
was 33,960 pounds as shown by the railroad freight bill; (3) 
that complainant is entitled to a rebate; and (4) respondent’s 
failure to file an answer to the formal complaint is deemed to 
be an admission of the allegations of the complaint, in accord- 
ance with the rules of practice, and complainant is entitled 
to reparation by default in the amount of the rebate_____----_ 
Failure to Pay 
Where complainant alleged that respondent agreed to handle 
sweet potatoes and guarantee against loss, and respondent did 
not file an answer, held, that reparation should be awarded com- 
plainant for the invoiced price against the respondent in 
se di i eg ek arch as reine ee ate oe ee ee 
Failure to Pay Agreed Reduced Price 
Where respondent complained of the condition of the tomatoes 
sold and delivered by complainant but respondent, after inspec- 
tion, agreed to accept them at a reduced price, held the agree- 
ment created a new contract and respondent’s rejection was 
without reasonable cause, and damages in the amount of 
the full reduced price should be awarded to complainant____-_-~ 
Failure to Pay Agreed Share of Receipts of Sale 
Respondent’s failure to pay complainant the sum which respondent 
has admitted as being dune and owing complainant as the latter’s 
share of a sale of bananas entitles complainant to an award of 
reparation in the amount evidenced by respondent’s check dis- 
honored by the bank upon which it was drawn because of insuffi- 
cient funds to respondent’s credit... -.W ene 
Failure to Pay Allowance for Decay 
Where complainant contracted to purchase a carload of grapefruit 
of specified sizes from respondent and paid the invoice prices but 
the shipment contained grapefruit of sizes of less value, and, 
in addition, respondent failed to pay an agreed allowance for 
decay, it is held that reparation should be awarded complainant 
in the amount of the allowance and the excessive payment made 
for the size grancfrult received... 2. 25 12s ee cee 
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Failure to Pay Balance of Purchase Price 
Complainant is entitled to an award of reparation against respond- 
ent for failure to pay the full purchase price for produce after 
inspection and acceptance by respondent’s agent without war- 
Rane yi COME INORG oe eg, 133 
In an action by complainant for breach of warranty of cabbage 
purchased by him from respondent the latter counterclaimed for 
the balance of the purchase price, held, that the cabbage 
delivered was the best available in conformity with the terms of 
the contract and, therefore, reparation should be awarded re- 
spondent against complainant for the balance of the purchase 
NN at ca ct EN Se 807 
Reparation awarded complainant in amount of the unauthorized 
deduction made by respondent from the contract purchase 
price for a cationd Of clitas frat... cen 198 
Respondent’s failure to make full and prompt payment of the 
agreed purchase price of a carload of oranges was a violation of 
the act and entitles complainant to an award of reparation for 
the balance due. Also, where respondent was notified in writing, 
at the time of the service of the formal complaint upon respond- 
ent, that its answer to the complaint should be filed within 20 
days after receipt of such notice, and that failure to file an an- 
swer would be deemed to be an admission of the allegations of 
the complaint, and thereafter respondent failed to file an answer 
to the complaint, the respondent is adjudged in default and 
reparation is awarded the complainant on the basis of such de- 
PAT ooo 8 ee a eee een nes eee 127 
Respondent’s failure to pay complainant the full amount of the 
agreed purchase price for the potatoes involved here entitles 
complainant to an award of reparation in the amount of the un- 
WE TRIO TIOO IE SOOT ON aaa ian 857 
Respondent’s failure to pay the total amount of the purchase price 
agreed upon in the contract of sale entitles complainant to an 
award of reparation for the unpaid balance of the purchase 
price OF 2 CATIORG OF DORCHCS 8 nn oon eow 244 
Where a contract of purchase and sale covering a shipment of 
watermelons is admitted in respondent’s answer to a complaint 
seeking recovery of the unpaid balance of the purchase price 
of the melons, it is held, that this disposes of any question as 
to the contract, although elsewhere in its answer respondent 
attempts to show that the contract contained other terms and 
conditions at variance therewith __-_______ apoio: rea a 
Where a shipper of vegetables alleged a sale thereof to the receiver 
of the load who denied a purchase but claimed that he handled 
and disposed of the vegetables for the shipper, it is held: (1) 
the shipper offered to sell and the receiver by his actions and 
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conduct accepted the shipper’s offer; and (2) respondent's fail- 
ure to pay complainant in full entitles complainant to an award 
of reparation for the balance of the purchase price_---___-_- 15 
Where complainant alleged a sale of cabbage to respondent in 
interstate commerce, and failure of respondent to pay the total 
net price in full, and respondent failed to answer complainant’s 
complaint for recovery of the unpaid amount, it is held that, 
in accordance with the rules of practice, respondent's failure 
to answer constitutes an admission that the facts alleged in 
the complaint are true, and a waiver of hearing, and repara- 
tion is awarded. complainant... ee 442 
Where complainant alleged that respondent failed to pay a bal- 
ance due on the purchase price of tomatoes, and respondent 
failed to answer the complaint filed against it to recover dam- 
ages, it is held, that respondent’s failure to make full and prompt 
payment of the purchase prices of the several lots of tomatoes 
was in violation of the act, that respondent’s failure to answer 
the complaint is deemed to be an admission of the facts alleged 
therein, and that complainant should be awarded reparation in 
the amount claimed. with interest..........0206. 26000 460 eeeoe 1164 
Where complainant purchased peaches for respondent, which re- 
spondent accepted and sold, in an action by complainant for the 
purchase price paid to the shipper, held, that complainant did 
not guarantee as alleged by respondent that the peaches were 
extra fancy or would sell for the ceiling price at destination, 
and reparation should be awarded complainant for the price 
pa the SWipNeR 5.66.5 ee 848 
Where complainant sold a carload of grapes to respondent on an 
f. 0. b. shipping point acceptance final basis and after arrival 
of car respondent complained that the grapes were not in mer- 
chantable condition and a variety not ordered were included, and 
complainant made a refund to respondent but a dispute arose 
as to items covered by the refund and respondent paid com- 
plainant less than the sale price as diminished by the refund, 
held: (1) since respondent’s purchase was made on the basis 
stated, buyer had no right of rejection and was without recourse 
for any change in commodity occuring during transit; (2) a dis- 
pute existed as to inclusion of a variety of grapes not specified 
as well as to their quality and, therefore, respondent’s acceptance 
of the refund constituted an accord and satisfaction of all 
matters in dispute; and (3) an award of reparation for the 
unpaid balanee of the purchase price as diminished by the 
refund ts warranted....5..02.5~..cseesesonee steer eaeeee 712 
Where complainant sold and delivered to respondent in interstate 
commerce a carload of grapefruit and respondent paid to com- 
plainant only a part of the agreed price, and also failed to 
answer the complaint for recovery of the unpaid balance, 
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held that respondent’s failure to pay the price in full was in 
violation of the act, and reparation should be awarded com- 
plainant in the amount of the balance of the purchase price___-_ 
Where complainant sold to respondent certain potatoes from a 
carload shipped in interstate commerce after inspection of the 
potatoes by a representative of respondent partnership, and re- 
spondent accepted delivery of the potatoes but paid only part 
of the purchase price, and respondent failed to answer the 
complaint filed against it to recover the balance of the agreed 
price, it is held that, since the property in the goods has passed 
to the buyer and the buyer wrongfully neglected or refused 
to pay for the goods according to the terms of the contract, 
the seller may maintain an action against buyer for the price 
of the goods, and that respondent’s failure to answer the 
complaint operates as an admission of the facts pleaded therein, 
and its failure to pay for the potatoes constitutes a violation 
of section 2 of the act entitling complainant to an award of 
reparation in the amount of the unpaid balance of the 
RnR RA aa re Ee 
Where complainant sought to recover from respondent the balance 
of the purchase price for a quantity of apples delivered to re- 
spondent pursuant to the terms of a written contract between the 
parties, it is held, that respondent’s failure to make prompt pay- 
ment of the purchase price of the apples was a violation of sec- 
tion 2 of the act entitling complainant to an award of reparation, 
and that respondent's failure to answer the formal complaint 
tiled against it constitutes an admission of the facts alleged in 
NRE AGRI TAD cg Ih ae eS ne eae 
Where respondent corporation, through its authorized agent, pur- 
chased certain tomatoes, after a personal inspection of the toma- 
toes by the agent on the date of purchase, on an “f. 0. b. Shipping 
point, acceptance final at Nogales, Mexico” basis, and accepted 
the shipment at destination, but failed to pay the purchase price 
thereof, claiming that the tomatoes arrived in a worthless con- 
dition due to the existence of a field disease, it is held that in- 
asmuch as there was no evidence of any official inspection of the 
tomatoes upon arrival at destination or any other time, it is 
not established that there was any latent defect in the tomatoes 
contained in the car in question on the date of purchase or 
that such tomatoes were materially affected by any such disease 
at the time of their arrival, and that respondent corporation’s 
failure to pay the full purchase price of the tomatoes entitles 
complainant to an award of reparation in the anrount of the 


nar URGE OR 2 Sh ee eee 
Where respondent failed to answer complaint alleging failure 
to pay balance of contract purchase price for carload of potatoes, 
it is held that respondent’s failure to answer is deemed an ad- 
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mission of the facts alleged in the complaint and constitutes a 
waiver of oral hearing, and reparation should be awarded com- 
7 plainant in the amount of the balance of the agreed purchase 
WOO oo poe a oe ie al ee Bee ieee 
Where respondent failed to pay complainant the full purchase 
price of fresh fruits and vegetables sold and shipped by com- 
plainant to respondent and failed to answer the complaint seek- 
ing to recover the agreed purchase price of the produce, it is held, 
that respondent’s failure to account and pay in full for the pro- 
duce involved was a violation of the act, that respondent’s 
failure to answer the complaint constitutes a waiver of formal 
hearing and is deemed to be an admission of tne truth of the 
allegations of the complaint and, therefore, complainant is en- 
titled to an award of reparation in the amount of the unpaid 


Where respondent purchased a carload of bananas after inspection 
at Brownsville, Texas for shipment to Baton Rouge, Louisiana 
but thereafter diverted the shipment to Dallas, Texas and re- 
mitted net proceeds which were not accepted by complainant in 
full payment, it is held that respondent’s failure to answer the 
complaint is deemed an admission that the complaint is true and 
constitutes a waiver of an oral hearing, reparation should be 
awarded complainant in the amount of the balance of the pur- 
chase price and the facts should be published-----__- <siaceataccaian 

Where the contracts stated a fixed price, with provision for in- 
crease or decrease to meet changes in ceiling prices, and ceiling 
prices were not in effect at the time for performance, it is held 
that removal of ceiling prices eliminated, for the period of sus- 
pension or removal, the possibility that the fixed price would be 
changed other than by consent of the parties, and respondent 

yas obligated by the terms of the contracts to pay the fixed price 
aareee agen... cca ese cman iad aeeeees eee 

Where the evidence showed that respondent had failed to pay the 
full amount due under the contract of purchase and sale, repara- 
tion is awarded complainant in due amount of the balance of the 
purchase: price... ics aes ie tesoa cs Sedat centage 

Failure to Pay Balance of Reduced Price 

Where a buyer of peaches complained to seller as to their condition 
upon arrival of the shipment at destination, and was granted 
a reduction in price but buyer claimed that a further modifica- 
tion of the contract was made in a telephone conversation with 
seller’s broker, who denied that a further reduction in the price 
was agreed to, and there was no corroborating evidence thereof, 
it is held that buyer had the burden of establishing such further 
modification but had failed to do so, and therefore, seller is 
entitled to an award of reparation in the amount of the unpaid 


balance of the reduced price__-_--------~~~ sists cick ncaa 
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Where potatoes were purchased as grade U. S. No. 1, at a price 
f. o. b. shipping point, and conformed to grade when shipped 
but on arrival at destination were affected by Slimy Soft Rot 
averaging approximately 20 percent, and shipper agreed with 
buyer to “protect within reason shrinkage and labor,” and 
Health Department of destination city condemned major part 
of load as unfit for human consumption, in buyer’s action to 
recover unpaid balance of loss from seller, it is held: (1) the 
seller’s obligation to protect buyer came within Section 2 (4) 
of the act reading: “or to fail, without reasonable cause, to 
perform any specification or duty, express or implied, arising 
out of any undertaking in connection with any such transac- 
tion,” and (2) by use of word “shrinkage” the parties meant 
the loss of potatoes that were so effected by decay as to require 
reconditioning, which loss became complete as to bags of the 
potatoes that were condemned and dumped__----------___----_ 


Failure to Pay Brokerage Fee 


Failure of respondent to pay brokerage fee to broker engaged by 
it to sell produce, which was sold by the broker and shipped in 
interstate commerce as a result of such sale, entitles complain- 
ant to an award of reparation in the amount due and owing 
complainant as admitted by respondent__.._._._._........_-_._- 
Failure of respondent to pay the customary brokerage fee to a 
broker engaged to sell produce, which was sold by the broker 
who at respondent’s request negotiated a modification of the 
agreement whereby purchaser agreed to handle produce for ac- 
count of respondeiit, entitles complainant to an award of repara- 
tion in amount of brokerage fee earned in negotiating the trans- 
I i a rere oe ase a eee eee Set aie 
Where respondent purchased, through complainant as broker, sey- 
eral carlots of produce and thereafter the broker, at respondent’s 
request, induced the shipper to accept cancellation of two of the 
carloads purchased, with the understanding that respondent 
would pay the brokerage on the cancelled cars, and respondent 
failed to pay complainant the brokerage fee on any of the cars 
purchased or to answer the formal complaint filed against him, 
it is held, that respondent’s failure to file an answer is deemed to 
be an admission of the truth of the allegations of the complaint 
as provided by the rules of practice, and his failure to pay com- 
plainant the agreed brokerage fee is a violation of section 2 of 
the act which entitles complainant to an award of reparation in 
the amount of the agreed brokerage charge__-____-------_----- 
Where respondent’s broker negotiated a contract of sule of grapes 
but respondent refused to ship the grapes to the buyer and re- 
fused to pay the broker his commission alleging that by custom 
no brokerage was due until the buyer received and paid for the 
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shipments,’ held, that such custom would not apply where re- 
spondent repudiated the contract, and reparation should be 
awarded the broker in amount respondent contracted to pay him 
as a commission for negotiating the contract__.____._-_-________ 


Failure to Pay Deficit 


Where an agent received and sold produce for the account of the 
shipper, the latter’s failure or refusal to compensate the agent for 
deficits incurred in handling the produce constitutes a violation 
of the act, entitling the agent to an award of reparation, and since 
the shipper failed to answer the complaint filed against him 
for the deficit incurred, such failure is deemed to be an admis- 
sion of the truth of the allegations contained in the complaint 
and constitutes a waiver of a formal hearing in accordance with 
the rules of practice under the act... 5 eee 
Where one member of a partnership consigned cantaloups to com- 
plainant and the latter advanced to respondent a sum greater 
than complainant realized as net proceeds of the sale, which 
deficit respondent failed and refused to pay, held, in complain- 
ant’s action to recover the deficit that the failure to pay was the 
failure of the partnership, that respondent violated section 2 
of the act, and that reparation should be awarded complainant 
for the entire amount of the net lose incurred by it-_-____-_-----_ 


Failure to Pay Deficit Incurred by Agent 


Where respondent shipped a carload of tomatoes to complainant in 
interstate commerce for sale for the shipper’s account, and the 
freight charges and other proper expense items, paid by complain- 
ant, exceeded the gross proceeds resulting in a deficit which re- 
spondent failed to pay, it is held that such failure to pay con- 
stituted a violation of section 2 of the act, and reparation is 
awarded complainant in the amount of the deficit incurred in 
handling the tomatoes as respondent’s agent__-__-----_-____. 


Failure to Pay on Joint Account Agreement 


Where complainant and respondent entered into a joint account 
agreement whereby complainant purchased and shipped a carload 
of sweetpotatoes to respondent in interstate commerce, and re- 
spondent accepted and sold the potatoes but failed to reimburse 
and pay to complainant the cost thereof in accordance with the 
joint account agreement, and respondent also failed to answer 
the complaint with which he was duly served, held, that in ae- 
cordance with section 47.8 (¢c) of the rules of practice such fail- 
ure to answer constitutes an admission of the facts alleged in the 
complaint, and a waiver of hearing, and complainant is entitled 

to an award of reparation__-_ ~~~ ae aig oe 2 ee eee 
Where complainant contracted to purchase 10 carloads of grapes 
from respondent at an agreed price per lug and deposited $5,000 
with respondent to be applied at the rate of $500 per car at the 
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time of shipment from California to complainant at Montreal, 
Canada, and it was further agreed that complainant would sell 
the grapes on that market and seller and buyer would then share 
in the profits and bear the losses equally, but respondent shipped 
only one carload, which was sold at a loss, and retained the 
unused part of the deposit, and also failed to answer the com- 
plaint, held: (1) respondent's failure to answer constituted a 
waiver of hearing and an admission that the facts alleged in 
the complaint are true; (2) respondent’s breach of the joint ac- 
count agreement violated section 2 (4) of the act; and (3) com- 
plainant be awarded damages for 1% of the profits that would 
have been realized if the additional 9 carloads had been shipped, 
less the loss sustained on the one carload shipped, plus the 
unused part of the deposit... 2.5. ne ences 964 
Failure to Pay for Loss from Sale for Complainant’s Account 

Where complainant and respondent agreed, after rejection of one 
carload of onions, that respondent would handle for complain- 
ant’s account, reparation should be awarded respondent for the 


ao 
~~] 


Failure to Pay Loss on Joint Account 
Where complainant purchased sweetpotatoes and shipped them in 
interstate commerce to respondent who sold them for their joint 
account, at a loss, but failed to share the loss equally, and com- 
plainant filed a complaint for reparation which respondent failed 
to answer, held, that the failure to answer constituted an admis- 
sion of the facts alleged in the complaint, operated as a waiver of 
an oral hearing, and warranted an award of damages in an 
amount necessary to equalize the joint loss_________.__-___---__- 943 
Failure to Pay Money Received as an Advance 
Where complainant advanced money to respondent under an agree- 
ment whereby complainant was granted an option to buy five 
carloads of Mexican tomatoes at 50 cents per lug less than the 
cash market value thereof at Nogales, Arizona, on the days the 
ears crossed the border, and respondent further agreed to return 
the money advanced by complainant at the rate of $500 per car- 
load, and complainant accepted one of three carloads tendered 
by respondent, and respondent failed to tender the other two car- 
loads, and failed to repay the money advanced in full, and also 
failed to answer the complaint, it is held that respondent’s failure 
to perform violated section 2 of the act, and reparation should be 
awarded complainant in the amount claimed as damages alleged 
Ae a rg a aes 476 
Failure to Pay Net Purchase Price 
Where the buyer of potatoes in interstate commerce accepted them 
but failed to pay the price, or answer the complaint, held that the 
failure to answer the complaint is deemed to be an admission 
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of the trith of the allegations thereof and constitutes a waiver of 
hearing, and respondent’s failure to pay in violation of the act 
warrants an award of damages to complainant in amount of the 
net purchase price of the commodity............................. 


Failure to Pay One-Half of Loss 
Where pineapples, being shipped by complainant to respondent 


under joint venture, were destroyed by fire for which the ecar- 
rier carried no insurance and respondent refused to pay one- 
half of the loss because of the alleged failure of complainant 
to exercise diligence in ascertaining whether the carrier was 
insured, held, that the evidence shows that complainant was as- 
sured by the carrier that it did have insurance at the time of 
hire and reparation should be awarded against respondent for 
onedigif of thie Ost. Pritts o-oo oe nee 


Failure to Pay Purchase Price 
Where a copy of the complaint alleging failure of respondent to 


pay for two lots of produce, the report of investigation, and a 
letter notifying respondent to answer the complaint within 20 
days were served on respondent who failed to answer, it is held: 
(1) the facts alleged in the complaint and report of investiga- 
tion are deemed to be true; (2) the respondent's failure to pay 
the agreed purchase price was in violation of section 2 of the 
act; and (8) complainant should be awarded reparation for 
the sum of the contract purchase price with interest__--______ 


Where B, a member of a joint venture consisting of A and B, 


purchased carloads of tomatoes from C and ordered them shipped 
to D, in an action brought by C against A, B and D, it is held that 
3 was not the purchasing agent of D by reason of actual or 
apparent authority nor was the unauthorized purchase ratified 
by D and that the purchase was made by B for the joint venture, 
and reparation is awarded C against A and B jointly and sever- 
ally in amount of the purchase price__--_-------_--~ oor 


Where complainant alleged a sale and delivery of carloads of mixed 


vegetables to respondent who failed to pay the agreed price, and 
also failed to answer the complaint, held that the allegations 
of the complaint are deemed to be true, and the failure to pay is 
in violation of section 2 of the Act, and therefore, complainant 
is entitled to an award of reparation in the amount of the un- 
Wi PURCRUNO DEIR. onic eke eiatiieais een stair 


Where complainant alleged a sale of peaches in interstate com- 


merce, the buyer’s acceptance, and nonpayment, and asked for 
recovery of the contract price, and respondent failed to answer 
the complaint, held: in accordance with the rules of practice, 
respondent’s failure to answer constitutes an admission that the 
facts alleged in the complaint are true, and a waiver of hear- 
ing. Reparation is awarded on the basis of the facts alleged 
and admitted by respondent’s default_--__----___---___-..--- 
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Where complainant alleged sales of citrus fruits in interstate com- 
merce to respondent who accepted delivery but failed to pay the 
agreed purchase prices and failed to answer the complaint, it 
is held that in accordance with the rules of practice, respond- 
ent’s failure to answer the complaint constitutes an admission 
that the facts alleged in the complaint are true, and a waiver of 
hearing, and reparation should be awarded complainant on the 
basis of the facts alleged in the complaint and respondent’s de- 
a i ec a a! or 
Where complainant alleged sales of produce to respondent who 
failed to pay the agreed purchase price therefor and failed to 
answer the complaint, it is held that, in accordance with the 
rules of practice, respondent’s failure to answer constitutes an 
admission that the facts alleged in the complaint are true, and 
a waiver of hearing, and reparation should be awarded com- 


Where complainant alleged that it sold and delivered potatoes to 
respondent at stated prices, and that payment had not been 
made, respondent’s failure to answer entitles complainant to an 
award of reparation for the full amount of the purchase price__ 

Where complainant made two shipments of produce to respondent, 
which respondent accepted and gave checks in payment there- 
for, and thereafter respondent stopped payment on the checks 
and has since failed and refused to pay complainant the amount 
due, held, that such failure to pay was in violation of the act 
for which reparation is awarded complainant in amount 
GIRMINOD oes a eer ee eee neem naan 

Where complainant seeks to recover the purchase price of apples 
sold to respondent who pleads financial inability to pay and an 
assignment for the benefit of his creditors in which complainant 
refused to join, held, that complainant was not bound by the 
assignment agreement and reparation is awarded complainant 
PR: SINT OL CRO ROR een ceca abceacumaues 

Where complainant sold a carload of bananas to respondent, 
through latter’s agent, who gave respondent’s check for the price 
on which payment was later stopped, held, that respondent’s 
failure to answer was a waiver of an oral hearing and an ad- 
mission of the facts alleged in the complaint, and since respond- 
ent received and disposed of the bananas, its failure to pay the 
purchase price was a violation of the act for which reparation 
should be awarded complainant in the amount of such price____ 

Where complainant sold a carload of cantaloups with no grade 
specified but contract provided “f. 0. b. acceptance final” and 
Federal inspection at destination disclosed 5 percent soft melons 
with substantial portion of shipment molded and city health au- 
thorities condemned shipment, it is held that there is no show- 
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: . : 
ing that melons were not up to contract requirements at ship- 
ping point and reparation should be awarded complainant in 
the amount of the contract purchase price_____-___-__-____-_. 


Where complainant sold a carload of peaches to A who directed 


complainant to forward the ear to D but later diverted it to L 
and L delivered its check to complainant for the price and aec- 
cepted and sold the peaches but stopped payment on its check 
claiming that it was given as an accommodation to A upon a 
condition which A did not comply with, in complainant’s action 
against both A and L to recover the purchase price, it is held: 
that a check is a bill of exchange payable on demand, and, while 
delivery of the check to complainant did not operate as an as- 
signment of any part of the funds of L on deposit in the bank 
against which the check was drawn, and L could stop payment 
on the check before it was accepted or certified by the bank, L’s 
liability to complainant thereon was not discharged by stopping 
payment but because similar to that of a maker of a promissory 
note. .aue: OR GGMARG ...336.345s ecco see eee 


Where complainant sold a carload of potatoes to respondent and 


the latter accepted them, gave a short-time promissory note for 
the price but failed to pay the note when due, and also failed 
to answer complainant’s complaint to recover reparation for 
respondent's failure to pay, held: (1) the note was merely evi- 
dence of respondent’s obligation and not payment; (2) the 
failure to answer constituted an admission that the allegations 
of the complaint are true; and (3) reparation should be 


Where complainant sold a truckload of produce to respondent, 
I 


who admitted liability to complainant for the purchase price 
but gave as reason for nonpayment an alleged claim against 
complainant on another transaction and filed a counterclaim 
for the amount of such claim, it is held that for lack of proof 
the counterclaim should be dismissed and reparation awarded 
complainant for the purchase price of the truckload of produce__ 


Where complainant sold and shipped to respondent a truckload 


of cabbage f. o. b. Phoenix, Arizona, and respondent failed to 
pay the agreed price and a month later complained that the 
cabbage was in poor condition on arrival due to an alleged 
freezing in the field, held, that respondent failed to sustain 
the burden of proving a breach of warranty and that notice of 
such breach was not given within a reasonable time, and repara- 
tion should be awarded complainant in the amount of the 
WUBCNGGG URI e eens ce Seas aan een 


Where complainant sold respondent a carload of tomatoes for a 


price delivered at Philadelphia “Chicago acceptance final,” and 
respondent placed heaters in the car at destination to help the 
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Failure to Pay Purchase Price—Continued 
tomatoes to ripen, and did not inform either the delivering 
railroad, or complainant until about 11 days after arrival that 
the shipment was rejected because of poor condition, held: 
(1) the evidence supported complainant’s contention that no 
yarranty was made; (2) the sale was on the basis of the price 
“Chicago acceptance final” which basis did not permit the buyer 
to reject, or to claim as a defense that the tomatoes were not in 
suitable shipping condition; and (3) reparation should be 
awarded complainant in the amount of the purchase price_____ 64 
Where complainant sold to respondent, through the latter’s agent, 
a carload of tomatoes, f. 0. b. acceptance final, and complainant 
told the agent that the tomatoes were of good quality, in com- 
plainant’s action for the purchase price where respondent 
counterclaimed for breach of warranty of quality and the failure 
to properly load and pack the tomatoes, held: (1) the tomatoes 
were of good quality when shipped; (2) the tomatoes were not 
properly packed but respondent’s evidence of damages is insuffi- 
cient; and (3) reparation should be awarded complainant in 
emomit of the purchase price>... 2... oo ce ec ce 462 
Where complaint related a sale by complainant of a carload of 
apples to respondent who accepted the shipment but failed to 
pay any p rt of the contract purchase price and failed to answer 
the complaint, it is held that, in accordance with the rules of 
practice, respondent’s failure to answer constitutes an admis- 
sion that the facts alleged in the complaint are true, and a waiver 
of hearing, and reparation should be awarded complainant 
in the full amount of the purchase price with interest___---_____ 826 
Where grapes sold on price arrival basis were inspected on arrival 
by buyer, he cannot complain of defects in quality or condition 
subsequently found and is liable for the full contract purchase 
ORD cn a i a a teen a roa D a ee 343 
Where, in an action by complainant for the purchase price of to- 
matoes sold to respondent on “Rolling acceptance U. S. one 
grade,” basis respondent claimed that the tomatoes were not 
in suitable shipping condition, it is held: that under the term 
rolling acceptance respondent accepted shipment at the time 
of the purchase; that the tomatoes were not in suitable ship- 
ping condition but respondent failed to prove damages sustained 
thereby; and that reparation should be awarded complainant 
for: the amount of the purchase price... -.-~... ....-----2.... 1002 
Where respondent contracted to purchase from complainant two 
earloads of tomatoes on a rolling acceptance final basis but re- 
spondent accounted only for the net proceeds received on resale 
because it claimed that complainant misrouted the shipments 
and failed to file proper diversion orders with the carrier, held, 
in an action by complainant for the balance of the contract 
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price, that Pennsylvania delivery and not Pennsylvania rout- 
ing had been agreed upon by the parties, that the evidence 
failed to show any fault on complainant’s part in diverting the 
ears, and that reparation should be awarded complainant in 
1157 


the amount of the full purchase price_._._......_...._......... 
Where respondent, in effect, admitted all material allegations of 
the complaint wherein complainant alleged that respondent pur- 
chased a truckload of citrus fruit and a carload of tomatoes, 
64 but failed and refused to pay the purchase prices thereof, it is 
held that respondent’s failure to make payment in accordance 
with the terms of the contracts of purchase and sale consti- 
tutes a violation of section 2 of the act, and reparation should 
be awarded complainant in amount of the purchase price______ 604 
Where respondent purchased and accepted delivery of produce, but 
failed to pay complainant any part of the agreed purchase price, 
it is held, that respondent’s failure to pay was a violation of 
the act and complainant should be awarded reparation in the 
amount claimed with interest, and since respondent failed to 
12 answer the complaint filed against him for recovery of the pur- 
chase price of the produce, it is held, that such failure is deemed 
to be an admission of the truth of the allegations contained in 
the complaint and constitutes a waiver of an oral hearing in ac- 
cordance with the rules of practice under the act-__-_.___-__--__ 1010 
Where respondent purchased from complainant carloads of po- 
tatoes and accepted them but failed to pay the total purchase 
prices, reparation is awarded to complainant for the balance due 


B and unpaid..........- aoe ee ‘ Ss cieeaenun eee ae 374 


Where seller fulfilled the obligation imposed t upon him he the con- 
tract of purchase and sale of tomatoes, which were purchased 
after a track inspection by the buyer, and were actually de- 

3 livered to the buyer, the development of field disease after de- 
livery cannot affect the buyer's liability to Ur seller, and buyer’s 
failure to pay the agreed purchase price for the tomatoes entitles 
complainant to an award of reparation in the amount of the loss 
sustained by him__--------- aba . Pama 

Where seller offered two truckloads of potatoes in bags conned 
U. S. No. 1 but made no express warranty of grade, quality or 
condition and buyer examined potatoes from as many bags as he 
eared to inspect before purchasing, it is held, that since the buyer 
relied upon his own skill and judgment in deciding to purchase 
the potatoes, no warranty of grade, quality or condition by 
the seller was implied and the subsequent purchase of a third 
truckload from the same cars thereafter delivered to buyer's store 
was under same conditions, and therefore, seller is entitled to an 
award of reparation for the full amount of the agreed pur- 

1183 
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Where the record shows a Sale by complainant to respondent of a 
truckload of peaches at a price f. 0. b. shipping point, and respond- 
ent accepted the peaches upon delivery, signing a receipt there- 
for, and subsequently sent the complainant its check for the price 
upon a delivered basis claiming that the broker, after arrival 
of the peaches and upon complaint by respondent as to condition, 
agreed to consummate the sale on a delivered rather than the 
original f. o. b. shipping point basis, it is held, that, since re- 
spondent offered no supporting evidence of a new agreement hav- 
ing been entered into by the parties and since the broker’s 
records and testimony support complainant’s contention that no 
new agreement was made, respondent’s failure to make full and 
prompt payment of the purchase price of the peaches is a viola- 
tion of section 2 of the act, and complainant is entitled to an 
SU OE aT a oe 336 
Where the agent of respondent purchased from complainant a 
truckload of tomatoes after inspection and the agent delivered 
them by truck to respondent, held, that respondent’s failure to 
pay the purchase price entitles complainant to an award of 
nepete tion for tint einetmnt sn ne 222 
Where the buyer contends that the contract of purchase and sale 
cannot be enforced under the Statute of Frauds “because there 
is nothing in writing signed by the party to be charged,” and fur- 
ther insists that there was no acceptance of all or any part of the 
merchandise in question within the meaning of the Statute of 
Frauds, it is held: (1) since the record establishes an agreement 
to purchase the specific merchandise on the basis of “f. o. b. 
California, rolling acceptance final,” this was an “assent by 
word”, within the meaning of the statute, to take the produce as 
owner ; (2) respondent actively consented to becoming the owner 
of the produce by diverting the shipment to a third party; (3) 
there was an acceptance and actual receipt of the shipment suffi- 
cient to satisfy the Statute of Frauds; and (4) complainant is 
entitled to an award of reparation in the amount of the agreed 
NIGER AGG PPIGG os a ee eee eee 202 
Where two cars of grapes were sold on the basis of “f. 0. b.” ship- 
ping point and the record indicates the shipments arrived at 
destination under normal transportation services and conditions, 
but inspection at destination showed abnormal deterioration 
of the grapes in one ear, it is concluded that complainant 
breached the implied warranty of suitable shipping conditions 
as to the grapes in question, and since respondent buyer remitted 
the full amount of the net proceeds from the sale of these grapes 
to complainant, respondent’s actions in this regard were justified 
and there is no basis for awarding reparation as to the grapes. 
But as to the other car of grapes, where the record failed to 
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Failure to Pay Purchase Price—-Continued 
indicate that .the deterioration was abnormal, it is held that 
respondent is obligated under the contract to pay complainant 
the full purchase price and complainant should be awarded 
TUN i ia es ec acc la eect es eee 
Failure to Prove Rescission of Contract 
Where complainant contracted to purchase from respondent a 
mixed carload of oranges and grapefruit on a delivered and 
f. o. b. basis, respectively, and complainant, claiming a rescission 
of the contract, seeks to recover the purchase price paid less the 
net proceeds received from its sale of the fruit, held, that there 
was no rescission and the grapefruit met the terms of the con- 
tract, but since the oranges were not U. S. No. 2 grade as ordered, 
complainant should be awarded reparation for the loss sustained 
CER CEG COMO cass a et ial as aa ced ni omteeaaatemgea tees 
Failure to Repay Purchase Price 
Where complainant, in an action to recover price paid to respond- 
ent for cantaloups, alleged that terms of contract of sale were 
U. S. No. 1 grade, f. o. b. whereas cantaloups received and re- 
jected were not in suitable shipping condition, held: (1) the sale 
was f. o. b. and not acceptance shipping point final as contended 
by respondent; (2) the cantaloups were represented to be U. S. 
No. 1; (3) they were not in suitable shipping condition because 
they were soft and shriveled; and (4) reparation should be 
awarded complainant for amount of the purchase price__-__---_ 
Loss Sustained by Resale of Commodity 
Where respondent-buyer under an “f. 0. b. shipping point accept- 
ance” contract rejected the shipment at destination, and the evi- 
dence showed that the produce did not meet contract require- 
ments, it is held that the buyer had no right of rejection, and by 
rejecting the shipment the buyer put himself in the position of 
being unable to make any claim for damages on account of the 
shipper’s breach of the contract; and, therefore, complainant- 
seller is entitled to an award of reparation in amount repre- 
senting the difference between the sale price and the net sum 
realized from the resale of the commodity____--_---_-----_- 
Negligence of Commission Merchant to Keep Shipper Informed 
Where a commission merchant failed to keep the shipper informed 
of a dull and oversupplied market resulting in unusually slow 
sales of the produce involved, it is held, that such failure con- 
stitutes negligence on the part of the commission merchant, but 
since the shipper did not show what, if any, damage resulted from 
such negligence, nominal damages only should be awarded_---_-_ 
Where a commission merchant failed to keep the shipper informed 
of the fact that the market was overstocked and the commodity 
was not being sold as it would have been in a normal market, 
it is held, that such failure constituted negligence on the part of 
the commission merchant, but since the shipper did not show that 
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any damage resulted from such negligence, nominal damages 
Oily Shoe (00 WWANKed >.< = 55s 5 he ses ce a cece 831 
Payment of Undisputed Amount 
Where respondent admitted owing complainant a certain amount 
for citrus fruits purchased from complainant, the said sum 
being greater than the respondent’s alleged claim against com- 
plainant based on a separate transaction, the respondent is 
ordered to make payment of the undisputed amount, and the re- 
spondent’s liability for the remaining disputed amount is left for 
SH RNORNENE REUTER OR. 5c oc reine emoewasnauewecce cua 131 
Repudiation of Refund Agreement 
Where respondent sold a carload of potatoes to complainant and 
complainant rejected the shipment for cause, and respondent 
agreed to take the carload back and delivered a check to com- 
plainant as a refund of the price that complainant paid, and 
respondent stopped payment on the check but offered to pay com- 
plainant the net proceeds received on its resale of the shipment, 
held, in complainant’s action for damages: (1) seller was re- 
quired to furnish potatoes of the size and grade specified; (2) 
buyer’s acceptance of the potatoes did not relieve seller from 
damages for breach of warranty; (3) although a single sale is 
evidence of market value, damages are generally measured as the 
difference between the value of the goods as warranted and 
their actual value; (4) buyer’s repudiation of the agreement to 
refund the price violated section 2 (4) of the act; and (5) 
complainant should be awarded reparation in the amount of the 
SeNONd TELOTE ANT ORION 8 oi oo oe ee ete eh ootenemam 914 
Unlawful Rejection 
Facts disclose respondent not agent of War Shipping Administra- 
tion which made possible the sale of produce involved but is liable 
as principal to complainant for loss resulting from rejection of 
apples which met contract requirements_____----___---------- 434 
Since complainant’s confirming telegram did not specify 75 per- 
cent of potatoes over 2 inches in diameter and respondent did not 
object to such confirmation, it is held that the telegram properly 
stated the agreement, that respondent’s failure to accept the 
potatoes constitutes a rejection without reasonable cause, and 
that complainant is entitled to an award of reparation in the 
amount of the difference between the contract price and the net 
amount realized on resale____.._-.._-----_-- Ber tas aie - 8 
Where buyer rejected two carloads of onions, claiming that ship 
ment was from Nyssa, Oregon, instead of Idaho as called for by 
the contract, it is held that the rejections were without reason- 
able cause, shipment from Nyssa, Oregon, being substantial com- 
SEONG WEI AO CONC G 3n n pr xe eden men cawen 185 
Where by an exchange of wires complainant sold to respondent two 
carloads of pears at a net price per box f. o. b. Washington 
shipping point, and complainant consigned the pears to itself 
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“advise Jdmes J. Angello,” and at about the time the pears 
should have arrived at destination, respondent wired complain- 
ant that he would not accept the shipments unless billed “open,” 
and respondent then diverted and resold the pears sustaining a 
net loss, and respondent failed to answer complainant’s com- 
plaint for damages, held, that respondent's refusal to accept the 
pears unless the cars were billed “open,” meaning on credit, con- 
stitutes a rejection thereof without reasonable cause, in viola- 
ation of section 2 of the act that reparation should be awarded 
complainant on the facts alleged in the complaint and that the 
facts.should: be: DunMANOW. 2c ee hieeeees ome 


Where complainant alleged a sale of onions to A, through latter’s 


agent B after inspection, and the rejection of the carload by A, 
who contends that it purchased the onions from B and they 
were decayed, held, that the relationship between A and B was 
that of principal and agent and, since B inspected the onions 
without warranties from complainant, the rejection was without 
reasonable cause and complainant should be awarded damages 
against A for the difference between the contract price and the 
net proceeds realized from resale, and the complaint against 
B® howl be disminee. 5c ee ie eee 


Where complainant alleged a sale of potatoes in interstate com- 


merce, the buyer’s rejection without reasonable cause, and asked 
for recovery of the difference between the contract price and 
the net proceeds realized froin the resale of the potatoes, and 
respondent failed to answer the complaint, held: In accordance 
with the rules of practice, respondent’s failure to answer consti- 
tutes an admission that the facts alleged in the complaint are 
true and also is deemed as a waiver of an oral hearing, and 
reparation should be awarded on the basis of the facts alleged 
and admitted by respondent’s default___---__----------__---- 


Where complainant alleged that respondent orally agreed to pur- 


chase a carload of lettuce and respondent denied the purchase 
and sale, held, that the evidence sustains the making of the con- 
tract, and, since respondent’s subsequent rejection was without 
reasonable cause reparation should be awarded complainant in 
the amount of the difference between the contract price and the 


Genorst eemei ved Clk POUR ins oeicict mccrdmicn ieee 


Where complainant contracted to sell carloads of pears to respond- 


ent and shipped them under a bill of lading whereunder the rail- 
road was to notify respondent with regard to the arrival of the 
shipment, but prior to arrival respondent wired that he would 
not accept the shipments unless they were released to him, held 
that the rejection was without reasonable cause since payment 
is simultaneous with delivery unless otherwise agreed, and 
reparation is awarded complainant for the loss sustained on 
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Where complainant contracted to sell respondent a carload of good 
quality peas “Buffalo acceptance final” and respondent rejected 
the shipment upon arrival because of alleged lack of quality, 
held: (1) a sale on “Buffalo acceptance final” basis gave 
respondent no right of rejection; (2) by rejecting the com- 
modity respondent waived right to claim a breach of warranty ; 
and (3) reparation should be awarded complainant for the loss 
sustained on resale of the commodity_............~..._.......... 148 
Where complainant contracted to sell respondent a carload of 
peaches on a rolling acceptance final basis, and respondent re- 
jected them, held, that the rejection was without reasonable 
cause, and reparation should be awarded complainant for the 
difference between the contract and the net amount received 
from ‘the sessile of the commodity... ..... = ne 720 
Where complainant contracted to sell to respondent two carloads 
of U. 8. No. 1 Table Grapes on an f. o. b. basis, and respondent 
rejected the grapes on arrival contending that Gray Mold Rot 
of one percent and ranging up to five percent was abnormal, 
held, that an average of one percent decay after nine days in 
transit does not indicate grapes grading U. 8S. No. 1 Table were 
not in suitable shipping condition, and, therefore, the respond- 
ent’s rejection of the shipment was without reasonable cause, 
and reparation should be awarded complainant for the differ- 
ence between the contract price and the net proceeds from the 
NC Fe care a eee ee 1088 
Where complainant filed complaint alleging a sale to respondent 
of watermelons which were rejected and respondent admitted 
the facts alleged by failing to answer the complaint, held the 
rejection was without reasonable cause, and reparation should 
be awarded complainant for the claimed loss_-__--_---__----_- 450 
Where complainant had a mixed carload of oranges and grape- 
fruit in transit and sold and diverted it to respondent who re- 
jected it on arrival at destination for the alleged reason that 
the oranges were not fancy but failed to show that such grade 
was specified in the contract or that the oranges failed to meet 
that grade at destination, it is held: (1) respondent’s rejection 
was without reasonable cause; and (2) complainant is entitled 
to an award of reparation for damages sustained in the amount 
of the difference between the sum of the sale prices to respond- 
ent and the net proceeds realized by complainant on resale of 
PC MesRRIOG er ee tee ieee peas ahaa ae monte 20 
Where complainant sold a carload of peaches to respondent and 
warranted them as Washington State grade No. 1, at a price 
f. o. b. shipping point, and at the time of shipment they were of 
that grade, and were tight packed, and at destination respondent 
rejected the shipment claiming that the peaches were not tight 
packed, and also that they were not of “correct sizing,” held: 








Page 


148 


2 





& 


+ Door 


6 A. D. 


CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECS. 


VOLUME 6—1947 





1325 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued 


Unlawful Rejection—Continued 


(1) the bifyer assumed all risks that might result during trans- 
portation; (2) the destination inspector meant by use of the 
term “generally fairly tight” that 90 percent or more of the 
boxes were fairly tight packed; (3) peaches undergo some set- 
tling in the boxes during transit so that the pack at destination 
may not be as tight as at shipping point; (4) the finding of the 
shipping point inspector to the effect that the peaches in the 
boxes were fairly uniform is controlling; (5) complainant is 
entitled to an award of reparation in the amount of loss sus- 
tained by it; and (6) respondent’s counterclaim should be dis- 
SUNN a ai ea ht ita a eae eee 


Where complainant sold a carload of tomatoes through a broker 


to respondent who rejected the shipment without reasonable 
cause in violation of the act and complaint was filed against 
both the broker who answered and the buyer who failed to 
answer the complaint, held: (1) the respondent buyer’s failure 
to answer the complaint operated as a waiver of hearing and 
admission of facts as alleged in the complaint; (2) respondent 
buyer’s rejection was without reasonable cause in violation of 
the act, and, therefore, complainant was entitled to an award of 
reparation in the amount of the loss sustained by him; and (3) 
since the broker acted only as an agent in negotiating the sale, 
the complaint is dismissed as to him.>.................. 


Where complainant sold respondent carloads of chicory and cab- 


bage and forwarded sight drafts for the purchase prices to re- 
spondent but the latter refused to accept delivery of the ship- 
ments or pay the sight drafts, it is held that the failure to accept 
and pay was a rejection in violation of the act and reparation 
should be awarded complainant for the loss sustained on re- 


NE ot hee Si al pci ga a ap i a aca ace a etd ease ak a 


Where complainant sold respondent three carloads of cucumbers 


warranted as “nice quality, farmer pack”, and respondent re- 
jected one car because of alleged lack of quality and condition 
and the other cars because it thought O. P. A. ceiling prices 
which were lower than the contract prices were in effect on these 
cucumbers, it is held that the rejections were without reason- 
able cause because there was no breach of warranty nor were 
ceiling prices in existence on these cucumbers, and reparation 
should be awarded complainant for the loss sustained on resale__ 


Where complainant sold to respondent a carload of washed car- 


rots at a price f. 0. b. California, “Kansas City acceptance final,” 
but delivered to the buyer a carload of very dirty carrots, and 
the buyer refused the shipment on the ground that the carrots 
were not what it bought and that it could not use them, it is 
held that, under the terms of the contract, “Kansas City ac- 
ceptance final” the buyer accepts the produce at the point desig- 
nated and has no right of rejection thereafter, the buyer's only 
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REPARATION—Continued Page 
Unlawful Rejection—Continued 
remedy in this kind of purchase being to accept delivery of the 
shipment at destination and set up a Claim against the seller 
Og eR, ORES a en or ney ee ae eet eee 556 
Where complainant through a broker sold a carload of tomatoes to 
respondent who rejected them upon arrival contending that the 
broker had breached an alleged agreement not to sell similar 
tomatoes in same market and also that the tomatoes were 
F abnormally deteriorated, it is held: the alleged agreement, if 
made, was not authorized by complainant, the tomatoes were in 
suitable shipping condition and, therefore, the rejection was 
without reasonable cause for which damages should be awarded 
complainant for the difference between the contract price and the 
net proceeds realized on the resale of the commodity_---------~- 788 
Where grapes in transit after having been rejected by a previous 
purchaser were sold ‘f. o. b. shipping point acceptance final” 
without informing second buyer of previous rejection, it is held 
that the seller did not act fraudulently and, therefore, under 
said term as interpreted by courts as well as opinion of the 
Secretary, respondent had no right of rejection and having 
rejected is liable for the loss sustained by seller_-__-_-_---- 778 
Where purchaser under an f. 0. b. contract desired shipment of 
tomatoes to arrive green but failed to so advise shipper who gave 
the usual instructions to carrier and Federal inspection discloses 
tomatoes met contract requirements a week after rejection by 
respondent, it is held that the rejection was without reasonable 
cause in violation of the act and reparation should be awarded 
for the loss sustained by buyer on resale of the commodity 
Pr eR re a ry 1097 
Where respondent-buyer under a contract providing for “inspection 
acceptance St. Louis” rejected a carload of onions on arrival at 
destination, it is held that the buyer had no right of rejection 
even if the produce did, in fact, fail to meet contract require- 
ments, which was not proved here, and complainant-seller, there- 
fore, is entitled to an award of reparation in the full amount of 
the contract purchase price since the shipment was abandoned 
to: the carrier for freient charees...._._._._ ek 1178 
Where respondent contracted to purchase a mixed carload of 
melons and on arrival at destination of shipment meeting the 
contract requirements, refused to accept delivery unless per- 
mitted to handle for the account of the shipper, held, that such 
refusal to accept constitutes a rejection of the commodity with- 
out reasonable cause, and, that the shipper was justified in 
diverting the shipment elsewhere and is entitled to an award 
of reparation for the difference between the contract price and 
the net amount received on resale of the commodity_________- 192 
Where respondent purchased a carload of apples f. o. b. shipping 
point and rejected it on arrival at destination because of dam- 
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ReEpPaRATION—Continued 
Unlawful Rejection—Continued 
aged condition found there, it is held that respondent failed 
to sustain the burden of proving breach of implied warranty 
of suitable shipping conditions since Federal inspection disclosed 
that the apples met contract requirements when shipped and 
the car was delayed in transit during dangerously cold weather 
without a showing that adequate heater service was maintained 
by the carrier, and therefore, complainant is entitled to an 
award of reparation for loss sustained on resale of the rejected 
RE i paar lll 
Where shipment of garlic was in substantial, if not actual, com- 
pliance with the contract, held, that rejection was without rea- 
sonable cause and reparation awarded for difference between 
contract price and amount realized on resale___--_---___-_--~ 
Where the buyer under an “f. o. b. acceptance final’ contract rejects 
the shipment of produce because of a breach of contract by the 
seller, not having a right of rejection under such a contract, it 
is held that, by such conduct, the buyer bars itself from setting 
up a breach by the seller and, therefore, the breach may not be 
considered as a defense by the buyer to the complaint of the 
seller seeking damages for the loss resulting from the buyer’s 
rejection. It is also held that the buyer’s refusal to accept the 
shipment in accordance with the contract was in violation of the 
act, and that reparation should be awarded complainant for the 
GRMASS BUBTAINOE . 8c cn cee cet ae a a ra cae 
Report’ OF INVESTIGATION 
Information contained in, as evidence.............................. 
REVOCATION OF LICENSE 
Repeated and flagrant violation® of act... .....snscc me ncnc ade 
ROLLING ACCEPTANCE 
Acceptance at time of purchase under term_--__-------~---------~- 
RoLLING ACCEPTANCE FINAL 
Meaning of Term 
Term “rolling acceptance final” is substantially the same as “f. 0. b. 
acceptance final” and means that the receiver has no right of re- 
jection and is understood to have accepted the shipment while 
in transit at the time of purchase without recourse for lack of 
suitable shipping condition but may recover damages resulting 
from other material breaches by the shipper_____-_____-__---- 
Terme similar to f, o. b: acceeptanee final... 2.4.5.5... 22a seeae 
SALE BY SAMPLE 
Burden of proof as to conformity of bulk with sample__----_--_----- 
Section 2 (4) or AcT 
Protection against shrinkage loss covered by_----------------------- 
Ser-OFFr 
When countercisim: commsidevred 06... ...< ons eeecucidnweueee 
SHRINKAGE 
Loss complete as to part of load condemned and dumped__-_--------- 
pai OF CORB ico ee oe ti oa eee 
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SpRAyYs Page 

Not perishable agricultural commodity within jurisdiction of act__---- 687 
STATE oF MIssouRI 

Dectrine of caveat emptor accepted in... .............~-..-=.. 580 
STATUTE oF FRAUDS 

Acceptance and receipt meeting requirements of_._------------------ 206 


Acceptance and Receipt of Part of Commodity Removes Contract 
From Purview of 
In contract for six carloads of apples, the acceptance of one car- 
load by respondent takes contract from without the Statute of 
Frauds, and question of divisibility of contract is not involved__ 718 
Acceptance in Part of Commodity 
In an action by the buyer for damages resulting from the failure 
of the seller to deliver four carloads in a five car contract, the 
delivery of one carload by the seller and acceptance by the buyer 
takes the contract out of the statute of frauds__.__-_-__-----~~-_ 814 
Acceptance of Commodity as Taking Transaction out of 
Where buyer of tomatoes installed heaters in car to hasten the 
ripening process, held that he could not thereafter defend rejec- 
tion by claiming that sale was within the Statute of Frauds 
since placing of heaters for the purpose stated was such an exer- 
cise of dominion over the shipment as amounted to an accept- 


Dismissal of complaint for failure to meet requirements of__-.------- 1070 
Effect of Acceptance and Payment 
Acceptance and payment of contract price for one carload of 
apples involved in contract of sale of six carloads, removes trans- 

nection. fromthe Statute of Frauds... 2. 2.25.52. sa. 434 
Effect of failure to meet requirements of, upon claim for reparation__ 226 
Exchange of Telegrams 

A contract binding under the statute of frauds is consummated 

by an exchange of telegrams which set forth the terms of the 

NR rc a a aa nN Att eae 139 
Exchange of Telegrams as Writing Meeting Requirements of 

Exchange of telegrams so connected as to set forth all essential 
elements of a contract of sale constitutes a sufficient writing to 

satisfy the requirements of the statute of frauds__----___-____ 193 
Exchange of Telegrams Constituting Sufficient Memorandum 

Exchange of telegrams constitutes sufficient memorandum to sat- 

Ee Se) ee | 
Insufficiency of memorandum to meet requirements of__------~- — 
Sufficiency of Agent’s Memorandum under 

Memorandum to satisfy Statute of Frauds may be signed by agent 
of party to be charged and it need not be delivered to other 


NR ES NN i a ea si Suara ee 130 
Who may sign memorandum binding party-------------- ee ese <a 181 


Writing Showing Compliance with 
Where buyer claimed there was no compliance with the Statute 
of Frauds because there was no writing signed by itself or 
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StaTuTe or Fraups—Continued 
Writing Showing Compliance with—Continued 
an agent ‘in dts behalf, held, that a telegram sent by buyer re- 
jecting the shipment as not being in conformity with the contract 
“as confirmed’, when read with two confirmations issued by 
the buyer which contained all essential terms of the contract, 
was sufficient to take the case out of the Statute of Frauds 
and the contract was enforceable... 2.2 on 
Stay ORDER 
Denial of Petition for 
Since respondent-buyer was properly notified of filing of com- 
plaint and effect of failure to answer but nevertheless failed 
to answer and has failed to show that evidence will be presented 
which was not considered in issuance of the order based upon 
respondent’s default, its petition to set aside the order is 
OO wna icine sci ci ea einen vies ean a cio aaapaias aaa apa 
Denial of Petition to Set Aside 
Where it is not shown by a consideration of the petition to set 
aside previous order, or by a reconsideration of the proceed- 
ing, that respondent was unable to take any action with the 
view of filing an answer to the complaint prior to the issuance 
of the order based upon respondent's default, respondent's peti- 
tion to set nside the order to permit the filing of an answer is 
denied__- ~~ as Sis sca ac es ee i cr 
Prior Order Stayed Pe nding Action: on Petition for Reconsideration 
Reparation order of June 4, 1947, is hereby stayed pending the 
filing of respondent's petition for reconsideration and action 
COT OOD Goo tec sateen ep aanaaaaebie 
Prior order stayed pending filing and consideration of petition for 
FPGCOUGIICT ICON saci ke cen eaenn aa 
Prior reparation order stayed senile petition for reconsideration__ 
SUITABLE SHIPPING CONDITION 
Average one percent decay of grapes after nine days in transit as not 
inaicatineg tack 06.6 oon ihn ei sig gd eee 
Burden of proof of implied warranty of ake e a ists 
Exclusion of defense of lack of, in purchase of tomatoes on “C hicage 
aeceptanes Taal” \WiMie oan cc cw in ceca enenenn 
Facts failing to show extent or kind of decay present in melons 
SHOU: GUERURION IRON 08 noo on cic cdeeenn aaa 
Inapplicability of Rule 
Where buyer rejected onions meeting grade requirements of con- 
tract at shipping point but were affected by decay at destina- 
tion, it is held that the suitable shipping condition rule cannot 
be invoked because it was shown that the shipments were de- 
layed in transit and were not handled under normal transpor- 
tation service and COnQIIONE.«. << .00.65~ Sinn ccncseneenncen 
Rejection Justified for Lack of 
Where complainant sold to respondent on an f.o.b. basis a roll- 
ing carload of tomatoes which respondent rejected upon de- 
? livery because of freezing injury, held that the injury resulted 
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SUITABLE SHIPPING ConpITION—Continued Page 
Rejection Justified for Lack of—Continued 
from complainant’s failure to provide heater protection in severe 
cold weather prior to the sale and the tomatoes were not in 
suitable shipping condition at that time, and, therefore, the 


rejection by respondent was with reasonable cause____----~~~ 40 
SUITABLE SHIPPING CONDITION RULE 
EEORNOY, (Ole on oe Scns pee ences 467 
SUSPENSION OF LICENSE 
Bepeated and flasrant violations: of act... — sc ecccones 221 
Suspension suspended for one year... 3. concen cenccs 609 
TELEGRAM 
Confirmation of sale by, as mere evidence of contract, and parol evi- 
dence admissible to supply missing terms_.---------_----_-----_-- 798 
TELEPHONE CALLS AND TELEGRAMS 
BRIER ORNENEO CO o2 55555. h a as Sa eee commeaion 257 


TITLE TO COMMODITY 
Effect of passage of, upen right of seller to sue buyer for price of 
I sc ag So seas pte ats ei ee ee 940 
TRANSIT CHANGES IN COMMODITY 
Assumption by buyer of, purchased on f.o.b. shipping point acceptance 
I a he ie ant ne pe aie oeRim a 716 
TWENTY-Four Hour RULE 
Notice of Rejection 
In a sale of celery on approval after inspection at destination, 
telegram from buyer stating that this was not his “kind of 
celery” but he would try to sell the produce to someone else, 
held, that such notification constitutes sufficient notice of 
rejection under the 24 hour rule, especially where the parties 
had previously discussed the possibility of a rejection of the 
I a lat 957 
Telegram as Evidence of Notice of Refusal of Shipment Within 
Where complainant claimed that it was not notified of the refusal 
of a shipment of lettuce by respondents within 24 hours after 
notice of arrival of the shipment to respondents and the record 
shows that such notice was given to one of the respondents, 
complainant’s agent, in the afternoon of the day the shipment 
arrived and that the said agent on the same day telephoned 
complainant and informed it that the lettuce was being refused 
on account of its condition, it is concluded that complainant 
received prompt notice of respondent’s refusal to accept the 


I I oo ea ancien ae ei eae 929 

UNDISCLOSED PRINCIPAL 

Agent of, as interested party in action for reparation-------_--_-~--~- 724 

A tN, ORR os iin cc ntnsn nim mneoue 139 
UNIFORM NEGOTIABLE INSTRUMENTS ACT 

Section 29 of, relating to holder for value, applied_------.----------- 458 
UNIFORM SIZES 

Controlling effect of inspector’s finding as to--_---------__-------- - 922 


UNLAWFUL REJECTION 
Reparation for loss sustained by resale of commodity resulting from-- 594 
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Page UNLOADING OF COMMODITY Page 
Effect of unexplained: delay in.......-. 2 nnn nn cas eee 27 
VACATION OF ORDER * , 


Denial of Petition to Vacate Order of Dismissal 
Where complaint was dismissed because complainant failed to 





40 file interrogatories after being notified numerous times to do so, 
it is held that the failure to file was inexcusable and the petition 
167 to vacate the order of dismissal so that evidence could be intro- 
duced ia denied x. 6s Shee ee. csi ico a ee er 63 
221 Reconsideration of prior decision granted_-_---_--_---------------_- 1153 
309 VIOLATION OF ACT 
enon Of WETVANEG. 2.55 ie ee ent eee 31, 798, 1171 
Breach: of joint account agreement... .... ee © 
98 Failure of buyer to pay freight refund due seller------------------- 609 
Failure to accent and Oay —= = ...~ =< ce ee 126 
oT Patlurce to antount ama remit... 5 ee eae 675 
Failure to account for money advanced__------~--~- i es ccs ea eee 218 
Failure to account on joint venture______--_-_______--___- isa eee 675 
40 SR I isc ica ctiainina tices iti cated 139, 563, 572, 1081, 1095 
Failure to deliver in accordance with terms of contract--_.----_----- 692 
Failure to keep adequate records... eee 221 
6 Failure to pay 
agreed share of receipts of sealed... 0 esc dneecweemne 856 
SRHOWANCS TOE COCIE Wo 5 oasis SS sera eee aiemiates 230 
amount Of Net 1008... 6s 3c ns cccciecntscunsetencnes ane 15 
belanee of purchase. pricG....... sn s, 19, 27, 128, 135, 
2983, 245, 589, 667, 684, 705, 709, 716, 811, 825, 851, 858, 928, 940, 1165 
TORRONE B00 5 i ancaeatintetee 342, 563, 572, 665, 689 
OME ono 5 a eeecenencemecees ade ae 1064 
detielt ineurred ly A@GR ssa occ cece ean 700 
7 deficit incurred in handling produce... sn ee 1009 
guarantee a@nlnet 10K6. .«.. ncn an ice enone 1070 
Joint secount: QSTOCMNOING 58 ons cee eee 682 
Tah ita SON OIA ai i cco ieee ae 945 
lous on veeale of comnugity.....= os i ec eee 56 
Net WHPCHOGG BUICC a. noon ds cen see eeees 354 


purchase price__ 69, 199, 206, 247, 338, 346, 356, 362, 374, 376, 389, 458, 467, 
580, 590, 606, 679, 805, 828, 830, 842, 854, 936, 1004, 1012, 1066, 1160, 1187 


unpaid balance of redueeil price... <2. 3 nee aeiee 138 
Failure to protect buyer against shrinkage loss (section 2 (4) of act) _- 53 
Pailure to repay purchase: (write. <<. einen 1056 
Failure to return advance payment of money by member of partner- 
olite- as. be -perinereiin: on oo ia ates 1064 
Negligence of commission merchant to keep shipper informed_---~-_- 951 


Publication of Facts 
Where respondent while engaged in the business of selling perish- 
able agricultural commodities on consignment in interstate com- 
merce for and on behalf of others, violated the act by rendering 
false and misleading accounting to the consignors of the cabbage 
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VIOLATION OF AcT—Continued Page 
Publication of Facts—Continued 
herein involved, and by failing to keep proper accounts, records, 
and memoranda, it is held that such violations would warrant 
a revocation of their license, but since their license has expired, 
under the circumstances, publication of the facts should be made. 
However, respondent Robert Mazzola is absolved from responsi- 


bility for the accounts committed by his partner Korchak---~~- 844 
Repeated fatlures to account. 8nd POy— a. isan nen cnne 433 
Repudiation of refand agreement._.«.....--.--.....-=--.s-225--. 917 
RUNNIN CANDIES a ae cera las 21, 45, 56, 


121, 126, 152, 158, 189, 197, 257, 558, 585, 696, 702, 724, 784, 791, 
922, 925, 1022, 1082, 1091, 1182 


WAIVER 
Rejection of commodity sold on basis of “Buffalo Acceptance Final” as 
constituting waiver of right to claim breach of warranty_-__---- 152 
WARRANTIES 
Breach of implied warranty of suitable shipping condition__-____-______ 805 
Burden of proof of implied warranty of suitable shipping condition--_-__ 121 
Effect of failure to give notice of breach of, within reasonable time_-_. 986 
Bnet GE RNNCHON = te Sete bomnee tenecentanenan 1187 
Effect of inspection and acceptance of commodity by agent on claim 
i RD ONIN oie sc Rr oe enna aa aamenah 135 
CHES ON ON Oeste Si eee oceans ake e ea Eeesees 811 


Failure to Prove Breach of 
Where complainant purchased a carload of lettuce f. o. b. shipping 
point and after diverting it to three different markets, abandoned 
it to the carrier after it had been in transit approximately 19 
days, it is held, that there is no showing that respondent mis- 
represented any facts in its possession or that the lettuce was not 
merchantable when delivered to complainant at the point speci- 


NG oa ee 1031 
Failure to prove existence of, in delivered sale___-__--__--__--_-_--_. 600 
Implied warranty as to proper packing and loading of produce__-_---- 467 
Inapplicability of implied warranty to suitable shipping condition when 

a a a a eed es ieee 467 
Insufficiency of evidence to prove implied warranty in delivered sale__ 600 


Meaning of Term “Good Quality” 
The highest grade in the tomatoes standards is U. S. No. 1 and, in 
the absence of a general usage in the trade, a warranty of “good 
quality” and U. 8. No. 1 are not synonymous since “good” may 


mean something less: than the best..................... 1.1... 462 
Seller not liable because of latent defect, unknown to him, for breach 
MIU IV AORRIEG 5 oe Sr a el as ae 580 
Statement constituting opinion only, and not warranty______------__ 206 
WEIGHT OF SHIPMENT 
RON ee 709 
Worps AND PHRASES 
a a al a eer eel enceum 798 
W2EATHS 


Not perishable agricultural commodity within jurisdiction of act----- 687 
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(Administrative Procedure Act) 


ADMINISTRATIVE PROCEDURE ACT 
Section 10 (d) of, confirming existing law relating to postponement of 
effective date of any action taken by any agency, 69 F. Supp. 500_-_~- 
Court DEcISIONS 
Prior Decision Explained 
U. S. v. Ruzicka, 329 U. S. 287 (1946), 5 A. D. 931; 69 F. Supp. 500__ 
EFFECTIVE DATE OF ORDER NO. 75 
Denial of Application to Postpone 
The decision of the Judicial Officer of the Department of Agricul- 
ture holding that milk handlers subject to Order No. 75 issued 
under the Agricultural Marketing Agreement Act of 1937 are not 
entitled to postponement of the effective date of the order pend- 
ing review thereof since the application to postpone has not been 
convineing that justice requires such postponement, is not re- 
viewable. The determination of the Judicial Officer is in accord- 
ance with Section 10 (d) of the Administrative Procedure Act 
which provides that “pending judicial review any agency is au- 
thorized, where it finds that justice so requires, to postpone the 
effective date of any action taken by it” and which merely con- 
firms existing law. The Federal court holds that it has no juris- 
diction to entertain an application for a preliminary injunction 
pending the disposition of the complainants’ proceedings now 
pending before the Judicial Officer, nor has the court the power 
to review the action of the Judicial Officer refusing a stay, 69 
WP: uit G00 3x ns ete eee 
INJUNCTION 
Dismissal of preliminary injunction pending disposition of proceed- 
ings before Secretary of Agriculture, 69 F. Supp. 500_---_-_ cncdetaalie 
JUDICIAL REVIEW 
Power of court to review action of administrative ageney refusing 
a stey, GOR: Si: BUG... 5 nen occas - 
OsITER DIcTUM 
It would become a District court to regard any part of an opinion 
of the high court as, @ FP. Supp. Ge 36cn cn ccrccnccntacaaeaeaes 
Orver No. 75 
Dismissal of application to postpone effective date of, 69 F. Supp. 500_- 
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ADMINISTRATIVE LAW Page 
Evidence 
Lack of power of court to pass upon weight of, before Secre- 
ARR ems Tn i el 
Exhaustion of Administrative Remedy 
Order to Make Payments into Producers’ Settlement Fund 
In an action by the United States to compel Hogansburg 
Milk Company, Inc., a milk handler, to comply with an order 
of the market administrator to make payments into the pro- 
ducers’ settlement fund and for a permanent injunction 
restraining the defendant from handling milk in violation of 
the order, wherein on the defendant's motion Aiello Dairy 
Farms, Inc., and others were made third-party defendants, 
plaintiff's motion for summary judgment against the defend- 
ant Hogansburg Milk Company, Inc., and for a dismissal of 
the defendant’s counterclaim granted on the grounds that: 
(1) the handler’s alleged defenses amounting to a denial of 
the correctness of the administrator’s determination as to 
amounts due could not be considered where the administra- 
tive remedy provided by the act had not been exhausted; (2) 
the handler’s counterclaim seeking the recovery of milk 
subsidies should be stricken out because the administrative 
remedies had not been exhausted; (3) the Federal district 
court is without jurisdiction of the handler’s counterclaim 
since the United States had not given consent to be sued; 
and (4) even if a federal court had jurisdiction of the 
handler’s counterclaim it could not be maintained because 
the handler had failed to comply with the statute regard- 
ing claims for credit in an action brought by the United 
ORR De Eh a at. UN: a cc pes Sg ee ee 1034 
Judicial Review 
Substantial Evidence 
Order of War Food Administrator directing an additional 
payment to the milk association is limited to a determina- 
tion of whether there was substantial evidence to support 
Re Onder, Ar i ae ae on a eee ene 269 
Record before War Food Administrator disclosed substantial 
evidence supporting his order directing milk handler to pay 
an additional sum to milk association pursuant to an agri- 
cultural marketing agreement on the ground that handler’s 
tests and records of butterfat of milk handled by it were 
SRR USNR UA eh ND ai i ee 269 
Value of Evidence 
On reviewing an order of the War Food Administrator with 
reference to contributions by handler to milk association 
pursuant to an agricultural marketing agreement, the Cir- 


1039 
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ADMINISTRATIVE LAw—Continued 
Judicial Review—Continued 
Value of Evidence—Continued 
cuit Court of Appeals is without authority to appraise the 
value of the evidence or consider the credibility of witnesses, 
RE De airs otecncicnmaanee an semeae 
Judicial Review of Secretary’s Order 
Only questions affecting constitutional power, statutory author- 
ity, and the basic prerequisites of proof can be raised in an action 
to review a ruling of the Secretary of Agriculture, 68 F. Supp. 


Ws ussnncecaesiceceaeseiecassnaie cei ats eae nate a ene 


The court will not interfere with an order of the Secretary sup- 
ported by substantial evidence and is not contrary to law, 68 
DF Oct. ice erie a anne tient Siege a eee eee 
ADMINISTRATIVE PROCEDURE ACT 
Reference made by plaintiffs to, without contention of its applicability, 
se NR a acc el a i lc an 
AGRICULTURAL MARKETING AGREEMENT Act oF 1937 
Maite’ OE, SOG Ta eis ee ee es eee 
CNIGCE Of. TOT hy 20 Gi in sn rise ieee ke hn oe 
BUTTERFAT TESTS 
Claim for alleged overpayments because of variation in, 68 F. Supp. 93- 
CLAIMS FOR CREDIT 
Effect of failure to comply with statute regarding, in suit by United 
States, 57 F. Supp. 207........... a Se a a itl oe eee een 
CONSTITUTIONAL LAW 
Commerce 
Though milk order, not violating due process, had the effect of 
limiting commerce in milk it is not constitutionally invalid, for 
the Constitution does not prevent the limiting of any part of in- 
terstate commerce, and this without regard to uniformity, 157 
OP Ee eee ine wis canal a ao ich amet 
Preference 
Provision of federal Constitution prohibiting preference by regu- 
lation of commerce or revenue to ports of one state over those 
of another, forbids discrimination between states and not be- 
tween individual ports within same or different states, 157 F. 
DOE Fis orci eae ces Jeasrce eae een cena iccratcra en ce 
CoNTEMPT 
Notice 
Respondent entitled to notice of nature of the proceeding against 
him, whether of criminal or civil contempt, 153 F. 2d 66---_--- 
ConTEMPT, CIVIL 
Compensatory Fines 
Purpose of compensatory fine in, 1538 F. 2d 66------------------ 
When complainant entitled to compensatory fine in, 153 F. 2d 66_- 
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CONTEMPT, Crvit—Continued 
Effect of Discharge in Bankruptcy 
A discharge in bankruptcy does not affect a power inherent in the 
courts to suppress contempts by an immediate attachment of the 
offender, for, to hold otherwise would affect the orderly admin- 
istration of justice and deprive the courts of one of its most ele- 
monlary pOWers, 50:2). BaD 200 <n ee 
Effect of Discharge in Bankruptcy upon Collection of Compensatory 
Fine 
A discharge in bankruptcy of a handler does not bar collection of 
an unpaid balance of a compensatory fine levied by District 
Court against the bankrupt in civil contempt for benefit of 
market administrator, since such fine is not a “debt” within 
the Bankruptcy Act as between the court and contemnor, 59 
ir NI IU a ch ga ae ee eae 
Failure to Comply with Secretary's Order 
Contempt proceeding growing out of suit in equity by United 
States against handler to compel compliance with Secretary’s 
order as constituting one for civil contempt, 153 F. 2d 66_--_--_- 
Fines 
Nature of fine imposed upon respondent charged with civil con- 
tempt, 153° P. 2d 66__....-—~ ee seks ee ee eee 
Party in Interest 
Real party in interest in proceeding for, 153 F. 2d 66------------ 
Proceedings 
Nature and purpose of proceedings in, 153 F. 2d 66-----------~ 
CONTEMPT, CRIMINAL 
Discretion of Courts 
Discretion of courts to withhold punishment for past act of dis- 
UR TNO SER Res aN oe a eee 
Immunity 
Respondent cannot be compelled to testify against himself in 
proceeds Tor: bs P20 OG. ego en eee eee ee 
Imposition of Fine not Debt 
Fine imposed for, net “debt” within Bankruptey Act, 153 F. 
ae 
BREN 10G) 6 nO hace eee i enee akan neeneseanaaeaae 
Presumption of Innocence 
Presumption of innocence of respondent charged with criminal 
OontoIrsnt, Gee) ee at he encanta nene 
Proof of Guilt Beyond Reasonable Doubt 
Respondent must be proved to be guilty beyond reasonable doubt 
hen Cuaron with. 206 0 2 66. enna nec neeeoes 


Term of Imprisonment 
Purpose of sentence and term of imprisonment in, 153 F. 2d 66_-_- 
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CONTEMPT, CRIMINAL AND CIVIL Page 
Proceedings not Mutually Exclusive 
Criminal ard civil proceeding for contempt not mutually exclu- 
ibe: Teer i eet Oe a2 oc cece ee eee na es en aamoetee 868 
CONTEMPT PROCEEDING, CIVIL 
When Centemnor Released by Discharge in Bankruptcy 
Where the market administrator for whose benefit a compensa- 
tory fine in a civil contempt proceeding was imposed, proved the 
fine as a debt in a bankruptcy proceeding and received a div- 
idend thereon, it is held, that the liability of the contemnor 
was released by a discharge in bankruptcy, since such liability 
was in a debt created by the bankrupt’s ‘fraud, embezzlement, 
misappropriation or defalcation while acting as an officer 
or in any fiduciary capacity”, 153 F. 2d 66_-.-_--------------- 862 
COUNTERCLAIM 
Lack of Federal District Court’s jurisdiction of, made by handler, 57 
Re Pa Uo wee eee Lanes 1036 
CourT CASES FOLLOWED 
Queensboro Farms Products, Inc. v. Wickard, 137 F. 2d 969, 3 A. D, 220 
and Waddington Milk Co. v. Wickard, 140 F. 2d 97, 3 A. D. 685 ; 149 F. 
I a a a cr ara teem cg eae 
United States v. Rock Royal Cooperative Inc., et al., 307 U. S. 533; 
H. P. Hood & Sons Inc., et al., v. United States, 307 U.S. a, and 
United States v. Wrightwood Dairy Co., 315 U. 8.110; — F. Supp.—_ 969 
Courts 
Judicial Review of Secretary’s Order 
Only questions affecting constitutional power, statutory author- 
ity, and the basic prerequisites of proof can be raised in an 
action to review a ruling of the Secretary of Agriculture, 68 
Bc eee a he eens ipa oa ene eee 162 
The court will not inter fore © vith an order of the Secretary sup- 
ported by substantial evidence and is not contrary to law, 68 


Be Saath aa i i ots ee ee 162 
Lack of power of, to weigh evidence before Secretary, — F. Supp. —-- 1039 
Limited authority of, to review Secretary’s action under act, — F. 

SRNR ch cen oa cases ee ess gp ee ee ee 1039 


De MiniMus DOCTRINE 
Inapplicability of, under act regulating transactions in interstate com- 
move: = BP Cae ae eo os ene ee aeeee atime 974 
Dk Novo HEARING 
Denial of, in Proceeding under Section 8c (15) (A) of Act 
Refusal to grant plaintiffs a de novo hearing in proceeding under 
section 8e (15) (A) of the act, held, not erroneous, — F. Supp. 


EVIDENCE 
Burden of proof as to invalidity of market administrator’s action, — 
Or RUN re ais Sensi seca aeensioeee a eemeeeted sisnchahatbiewemaets 1040 
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EvmEeNcE—Continued 
Facts showing handler was not entitled to recover alleged overpay- 
ments because of variation in butterfat tests, 68 F. Supp. 938_--__---- 
Inclusion of contested county and townships in marketing area subject 
to Order No. 69 supported by substantial evidence, — F. Supp. —_- 
Power of court to appraise value of, before administrative agency, 
Be eee a a a ee 
Record before War Food Administrator disclosed substantial evidence 
Sunporiine: tis order. 150 Fa ee a eh rc 
War Food Administrator’s conclusion based on findings supported by 
substantial evidence woneid, 167 F. 2d 3. ee 
EXHAUSTION OF ADMINISTRATIVE REMEDY 
Effect of failure to exhaust remedy provided by act, 57 F. Supp. 297__ 
“FINAL DECISION” 
Denial of Petition for Final Discharge in Civil Contempt 
Order denying petition for final discharge from further commit- 
ment and liability for civil contempt, 153 F. 2d 66____--__--_- 
FINDINGS 
Effect of Failure to Make 
Plaintiff's attack upon the finding that the handling of all milk 
dispossed of in the marketing area “is in the current of inter- 
state commerce, or directly burdens, obstructs or affects inter- 
state commerce in milk and its products” is merely parroting the 
statute and no more than a conclusion of law is not well taken, 
because, desirable as such findings may be, even in a quasi-legis- 
lative hearing, the order cannot be found to be “not in accord- 
ance with law” on the ground suggested and, moreover, the find- 
ing is supported by the evidence, — F. Supp. —--------------- 
War Food Administrator's conclusion based on, upheld, 157 F. 2d 5___-_ 
“In ANY MANNER LIMIT” 
Application of term used in-act, 157 PF. 2d: 87 _.........-...--....... 
INTERSTATE COMMERCE 
Inapplicability of de minimis doctrine under act regulating transac- 
RN sete RN acess cee a mags EE wpe ena Ree 
JUDGMENT 
ei RAGE Acetone eae 
JUDICIAL REVIEW 
Power of courts to review War Food Administrator’s order, 157 F. 
pe ets i a aS hee er a leased 
MARKET SERVICE PAYMENTS 
Disallowance of, to handler upheld, 157 F. 2d 5--------_------------- 
OrperR No. 3 (St. Louis, Missourt) 
Classification of Milk 
Milk order classifying milk on basis of use into Class I including 
all milk, the utilization of which is not established as Class II 
milk, and fixing a minimum price for each class, is not violative 
of provision of act requiring minimum class prices shall be uni- 
form as to all handlers, E57 F; 20-Gl occ sco cressncwtnn 
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Orver No. 3 (St. Lovts, Missourt)—Continued 
Classification of Milk—Continued 
Validity of milk order classifying milk on basis of use into Class 
I including all milk, utilization of which is not established as 
(lead Visite. 367 F: Se St we ne ee eee 
Classification Provisions 
Legality and Constitutionality of 
Order No. 3, as amended, regulating the handling of milk in 
the St. Louis, Missouri, marketing area, providing that a 
milk handler using part of milk for Class I and part for Class 
II purposes must allocate local producers’ milk to Class I 
usage up to 95 percent of handlers’ Class I use, prior to 
allocation of imported or ungraded milk for such use, it is 
held: (1) does not prohibit the marketing of imported milk, 
(2) is not violative of the constitutional provision that all 
duties, imposts and excises shall be uniform throughout the 
United States, (3) is not repugnant to the constitutional 
provision that no preference shall be given by any regulation 
of commerce or revenue to the ports of one state over those of 
another, and (4) is not so arbitrary with respect to the 
allocation formula as to deny due process, 157 F. 2d 87__--- 
OrvErR No. 27 (New York) 
Disallowance of Market Service Payments to Handler Upheld 
War Food Administrator’s conclusion that milk handler was not 
entitled to service payments for diversion of milk received at one 
plant to manufacture in a neighboring plant also owned by the 
handler and connected by a sanitary pipe line on the ground that 
the two buildings constituted a single plant primarily engaged 
in manufacture of milk products, held valid because based on 
findings supported by substantial evidence, 157 F. 2d 5__--_- - 
Reclassification of Milk 
Validity of 
Where plaintiff, a milk handler, sought to review the ruling 
of the War Food Administrator upholding the ruling of the 
market administrator, which, in effect, reclassified the re- 
ported utilization of some of the milk sold by plaintiff during 
a certain period, and such reclassification resulted in a 
higher assessment which plaintiff has paid under protest, 
it is held: (1) the handler had the burden of proof to estab- 
lish that the market administrator's action was invalid, and 
this burden was not carried where the handler based its 
classification upon disposition by another person and such 
person had no records showing the use of the handler’s 
milk; (2) the courts power to review the Secretary’s ruling 
is limited and it will not pass upon the weight of the evi- 
dence before the Secretary, if his findings are supported by 
substantial evidence; and (3) plaintiff’s contention that the 
administrator’s ruling was not in accordance with law 
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ORDER No. 27 (NEw YorK)—Continued Page 
Reclassification of Milk—Continued 
Validity of—Continued 
because the reclassification was not made for several months 
after the milk was delivered cannot be sustained as undue 
delay, amounting to illegality, was not urged before the 
administrator, and therefore, this question cannot be passed 
upon as a question of law by the court, — F. Supp. —------ 1037 
Reclassification of Milk by Secretary 
Where Wetmiller Dairy & Farm Products Co., Inc., before deliver- 
ing cream to a producer, placed cream in refrigerating rooms of 
the Fairmont Creamery Co., which operated several refrigerat- 
ing rooms for various products, such as butter, eggs, poultry, 
cheese, frozen fruit and sour cream as well as sweet cream, it 
is held, that the Creamery Company was a “second plant” 
within the price-fixing provisions of Order No. 27 governing 
classification of milk products, and therefore the Secretary of 
Agriculture properly reclassified the appellant’s milk as Class 
Li UES to SU Sa co re nee =e eee nae Oe Se ee Se na near 730 
Orver No. 41 (CuHrIcaco) 
Variation in Total Butterfat Tests 
Overpayments 
On the basis of the evidence before the Secretary the court 
ruled that the handler was not entitled to recover from the 
producers settlement fund or other funds administered by 
the market administrator alleged excess payments made by 
the handler to such funds, on the ground that the tests for 
butterfat by a technician of the market administrator in- 
dicated a higher butterfat content than the milk actually 
RRR IRA NG Er OT so iene 162 
War Food Administrator’s Order Sustained and Aflirmed 
War Food Administrator’s order directing Ogden Dairy Company 
to make an additional payment to the Pure Milk Association, 
sustained by the District Court, affirmed, 157 F. 2d 445_________ 269 
Orper No. 68 (WicHITA, KANSAS) 
Interstate Commerce 
Plaintiffs’ contention that the small amount of 1.8 percentum of 
the total milk priced in the order moving in interstate commerce 
is too slight and too immaterial upon which to predicate Federal 
regulation of the marketing of the predominantly intrastate 
milk, and that the doctrine of de minimis is applicable, is with- 
out merit since Congress made no mention in the act of per- 
centage which must exist nor can the court, by judicial inter- 
pretation, read any such provision into it, and the Secretary 
is given the power to regulate the handling of certain agricul- 
tural commodities, including milk, as is in the current of, or 
which directly burdens, obstructs, or affects interstate or foreign 
commerce, —— I". BUND. WW onsen etc eee Be ee 969 
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OrvEr No. 68 (WicHiTa, KANsAs)—Continued 


Parity 


Failure to Spread, Upon Record not Fatal 


Since the order contained the provisions and became effective 
at the time and in the manner prescribed by the act, and the 
need for the order and the terms to be incorporated in it 
seem to be a matter of discretion to be exercised by the ad- 
ministrative officer, not subject to judicial control unless 
absurd or exercised arbitrarily or capriciously, the failure 
to spread parity across the face of the record is not a fatal 
Giteet, —=. FR iso es er daweee eee 


Validity of 
In an action by plaintiffs—milk handlers under section 8e (15) 


(B) of the Agricultural Marketing Agreement Act of 1937, as 
amended, to review the rulings of the Secretary of Agriculture 
as embodied in the Federal Milk Order No. 68 regulating the 
handling of milk in Wichita, Kansas, marketing area, it is held, 
that the plaintiffs’ contentions that the order was unlawful on 
the ground (1) that the Administrator was without jurisdiction 
to impose a marketing order in the Wichita marketing area; 
(2) that he had failed to make essential findings; and (3) that 
the prior proceedings, the issuance of the order, and some of its 
terms and provisions were invalid are untenable since it has 
not been shown that the order was “not in accordance with law,” 
and, therefore, plaintiffs’ prayer for relief is denied, — F. 
DT He ea Sha eons cai a aa me aa neta 


YRDER No. 69 (CHICAGO) 
Validity of 
On the basis of the entire record in the administrative proceeding 


before the Secretary, it is concluded that the Seeretary’s rul- 
ing of August 27, 1945 (4 A. D. 627) is in accordance with law, 
the validity of the marketing order must be adjudged on the 
basis of the promulgation hearing record, and a review of the 
promulgation record made before the Secretary of Agriculture 
discloses that Order No. 69 regulating the Suburban Chicago, 
Illinois, Marketing Area, was issued in full compliance with 
the law, and that there is substantial evidence to support the 
inclusion of the contested county and townships in the market- 
ing area subject to the order, — F. Supp. —------------------- 


OVERPAYMENTS 


Claim 


for, because of variation in butterfat tests, 68 F. Supp. 93_----- 


“PROHIBIT” oR “IN ANY MANNER LIMIT” 
Application of terms used in act, 157 F. 2d 87____---- ii ce a ace Ca 


PROMULGAT 


ION HEARING RecorD 


Failure to spread parity upon, not fatal, — F. Supp. —-------------- 
Order No. 69 held valid on basis of, — F. Supp, —~----------------- 
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RECLASSIFICATION OF MILK Page 
Burden of proof as to invalidity of market administrator's action, — 
Pe RD 8 ah a tS lg 10388 
Effect of failure to protest undue delay in making, — F. Supp. —_----- 1040 
RECORD 
Substantial evidence disclosed in record before War Food Administra- 
NS Fe a ee er i i eg a Se as ain 27) 
Res JUDICATA 
Inapplicability of Doctrine of 
An allowance of service payments to handler for diversion of milk 
during a particular month held not res judicata of right to re- 
ceive similar payments for identical operations in subsequent 
months, since the question whether there was a “plant equipped 
only for receiving and shipping milk to the marketing area” was 
one of law and should be opened to revision in circumstances like 
ne certdent. 2a iwe oi sn oo eee oe wae of 
Where cause of action in two proceedings were not the samre be- 
eause they involved market service payments for diversion of 
milk for different periods, such allowance held not governed by 
the doctuine of res judichta, 157 I’. 2d 5.~...—-~..-..-<-.<<...- 390 


SECRETARY OF AGRICULTURE 
Power of, to correct market administrator’s long acquiescence in 
III A classification, 149 F. 2d 330.__-__--- eee eee Eee mere eee 731 
STATUTES 
Construction and Interpretation 
Term “use” or “used” not required to be read as one of literalness, 
but should be given practical regulatory significance, 157 F. 2d 


ce a a cae ser mea 618 
Continuous and Uniform Construction of Order 

The contention that the market administrator's long acquies- 
cense in the IIT A classification reported by the Dairy Com- 
pany for price-fixing purposes precludes its correction by the 
Secretary of Agriculture is untenable on the authority of 
the case of Queensboro Farms Products, Inc. v. Wickard, 

187 FF. 20000; 3: A. D, 220, — 140 F: 28: 330..—. =. -s--—-- 730 


UNITED STATES 
Effect of failure to comply with statute regarding claims for credit in 
SUED Or HOOD. Wel ead Slee shen Le oS eet, “a 
“User” or “USED” 
Terms not required to be read as one of literalness, but should be given 


practical regulatory significance, 157 F. 2d 87------.----_-------- 618 
WITNESSES 
Power of court to consider credibility of, examined by administrative 
bouy; 157 °F: Sa: 445...-..... eee es ha iciesrctea desk ake = Zi 
WoRDs AND PHRASES 
De minimis non curat lex, — TF. Supp: — .....~.-...+. 2... .~~.... 74 
De minimis non curat praetor, — F. Supp. —-------_------------- 974 


PET ORES: 


ued 


Page 


1038 
1040 


” 
vw 


390 


618 


130 


i 





6 A.D. 


CUMULATIVE INDEX-DIGEST OF COURT DECISIONS 


VOLUME 6—1947 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1939 


ATTORNEY’s FEE 
Allowances of, as Part of Costs of Case 


Upon an appeal from the order entered by the War Food Adminis- 


trator in the matter of Schultz Brokerage Co. v. Hoffman Ba- 
nana Company, on February 18, 1946, the jury in the district 
court returned its verdict based on a finding from a preponder- 
ance of the evidence that the defendants did not state to the 
plaintiff that the proposed car contained potatoes graded 80 
pereent U. S. No. 1, showing some sprouts, and the court ordered 
that the defendants herein are entitled to recover from plain- 
tiff and United States Fidelity and Guaranty Company, as 
surety, the sum of $811.86, with interest thereon at 5 percent 
per annum from May 15, 1944, until paid, together with all costs 
of court herein, and a reasonable attorney’s fee to be taxed 
as a part of the cost of this case in the sum of $150, — F. 
eo 2 ne cake re a ee eee : 


Amount Allowed Counsel for Appellees 


BOND 


Although the time and labor expended by counsel for appellees 


would justify allowance of attorney's fees in a larger amount 
than $250 awarded as a reasonable attorney's fee, the sum in- 
volved in the case ping only $990, interest and costs, will not 
permit an adequate compensation in view of the amount and 
character of the work done, — F. Supp. —(June 30, 1947) ----- 


Sufficiency of 


Since appeals taken from orders of the Secretary of Agriculture 


require a bond in double the amount of the reparation award, 
plus interest, costs, and a reasonable attorney’s fee, and the 
word “bond” as used in section 499 (g) of the act means a bond 
with good and sufficient surety or sureties conditioned in form 
as provided in the act and the rules of the court, but the alleged 
bond furnished by appellant merely constitutes an old common 
law formal agreement under seal and is invalid, the motion to 
dismiss the appeal will be granted unless within specified time 
appellant files a bond with sufficient surety, and in the light of 
this ruling, it is unnecessary to pass upon the motion to strike 
the: bend. == Fi: Ga ts ei so ee eee 


CONSTITUTIONAL LAW 
Perishable Agricultural Commodities Act, 1930, held constitutional, 
— F. Supp. — (Dee. 19, 1946) __--_-- gsc Pla as a a . ae 
CONTRACT OF PURCHASE AND SALE 
Breach of, Justifying Rejection by Buyer 


Breaches of contract by shipper, consisting of making shipments 


a day or two earlier than provided for in the contract, time 
being found of the essence, and furnishing inspection certificates 
dated from one to three days prior to the date of shipment, 
held, were of such importance and materiality as to justify 
buyer in repudiating agreement and rejecting shipments— —- 
PF. Supp. — (Reversed bs €..C: A, 448)..-..4-...-. ee 
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CONTRACT OF PURCHASE AND SALE—Continued Page 
Immaterial Breach by Seller not Justifying Rejection by Buyer 
Breaches of contract by shipper, consisting of making shipments 
a day or two earlier than provided for in the contract, time not 
being found of the essence, and furnishing inspection certificates 
dated from one to three days prior to the date of shipment, were 
not of such importance and materiality as to justify buyer in 
repudiating agreement and rejecting shipments, 161 F.2d 152__ 490 
Question whether time is essence of, is one of construction controlled 
by intention of parties, and courts, in absence of express stipulation, 
Rl la ee ee Sa a ee See eee 494 
DAMAGES 
Disallowance of Interest on Charges not Covered by Contract 
Where upon trial de novo before a jury in the District Court, the 
jury returned a verdict in favor of appellees and against appel- 
lant in the amount of $789.77 due on the contract, plus two items 
for addititonal storage and dumping charges amounting to 
$45.75, or a total of $835.52, a motion was made to include in the 
judgment interest on the $835.52 amount, it is held that interest 
should be allowed on $789.77, which was covered by the contract, 
but no interest should be allowed on 45.75, which was not so 
covered, — F. Supp. — (June 30, 1947) --------_---_--.---.-_ 134 
DisTRicr CouRT 
Jurisdiction of, in reparation case under act in absence of diversity of 
citizenship, — F. Supp. — (Dec. 19, 1946) _--------------_------_ 733 
DIVERSITY OF CITIZENSHIP 
Jurisdiction of Secretary under act in absence of, — F. Supp. — (Dec. 
NN a a an cee eat SES 733 
F. O. B. ACCEPTANCE FINAL 
Meaning of Term 
Buyer under “f. o. b. acceptance final” contract has no right of rejec- 
tion and has no right to recover damages for a change in the con- 
dition of the produce during transit, if the change was due to the 
fact that the produce was not shipped in suitable shipping condi- 
tion; but a buyer under this form of contract may recover from 
the seller for damages caused by the latter’s failure to comply 
with the contract as to the character of the goods, the time of 
shipment or other material provision of the agreement, 161 F. 


DN aa oases an mc assess ac Raa se acacia iia ve tie ohio cael aa 49 
INTEREST 
Disallowance of, on charges not covered by contract, — F. Supp. — 
I a a a 735 


JUBISDICTION OF DISTRICT COURT 
Appeal from Decision of Secretary under Act 
Where in an appeal from an order of the Secretary awarding repa- 
ration, appellant contended that the Secretary had no jurisdiction 
in the proceeding because there was ho diversity of citizenship of 


ee 
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JURISDICTION OF District Court—Continued 
Appeal from Degision of Secretary under Act—Continued 
the parties, And that the District Court of the United States had 
no jurisdiction in the proceeding on appeal, it is held that the 
Secretary had jurisdiction and District Court has jurisdiction 
pursuant and subject to the provisions of the act, — F. Supp. — 
Cee. 10; 3066 a os ieee eee 
JURISDICTION OF SECRETARY 
Power of Secretary to award reparation under act in absence of diver- 
sity of citizenship, — F. Supp. — (Dec. 19, 1946) -_--------------- 
MoTIon TO DISMISS APPEAL 
Granting of, unless appellant files sufficient bond, — F. Supp. —_------- 
MorIoNn TO STRIKE BOND 
Passing upon motion unnecessary in view of ruling of case, — F. 
RE isi ee ee eee em eae ee eee 
PERISHABLE AGRICULTURAL COMMODITIES AcT, 19380 
Constitutionality of 
Where in an appeal from an order of the Secretary awarding repa- 
ration, appellant contended that the Perishable Agricultural Com- 
modities Act, 1930 is unconstitutional in that the proceeding un- 
der the act did not constitute due process of law and denied the 
right of trial by jury, it is held that appellant’s attack upon the 
act upon the grounds of unconstitutionality has not been and can- 
not be sustained, and the act is held constitutional, — F. Supp. — 
CCG: Oe NE eas ii eesti etter eee 
REJECTION OF SHIPMENT 
Immaterial breach of contract not justifying, 161 F. 24 152 
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Dismissals: 
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Rehearing: 
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Relief denied 
Relief granted 
Commodity Exchange Act: 
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*Similar Statistical Indexes will be found in the December issues (No. 12) of Agriculture Decisions: 1 A. 
D. 850 (1942), 2 A. D. 882 (1943), 3 A. D. 1318 (1944), 4 A. D. 1119 (1945), and 5 A. D.1042 (1946).—Ed. 
1 Reference is made to the Administrative Procedure Act, § 1 et seg., 5 U. S. C. § 1001 et seg.—Ed. 
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